


THE JOURNAL OF 


COLLEGE AND 
UNIVERSITY 
LAW 


HIGHER EDUCATION AND THE COURTS: 1997 IN REVIEW 
The First Amendment Kevin F. O’Shea 








Federal Immunity Law in Higher Education Christopher Johnsen 


Tort Litigation in Higher Education William P. Hoye 


Disciplinary and Academic Decisions Edward N. Stoner, II 
Pertaining to Students Susan P. Schupansky 


Employment Discrimination in Higher Education Barbara A. Lee 


Student Discrimination in Higher Education Jill Bodensteiner 





Disability Discrimination in Higher Education Bonnie Poitras Tucker 








ARTICLE 


Hell Night Hath No Fury Like a Pledge Scorned . . . and Injured: 
Hazing Litigation in U.S. Colleges and Universities Gregory E. Rutledge 


NOTE 


Sylvester v. Texas Southern University: An Exception to 
the Rule of Judicial Deference to Academic Decisions Carol J. Perkins 


BOOK REVIEWS 


Review of Donald Kennedy’s 
Academic Duty Frederick J. Crosson 


Review of Richard T. De George’s 
Academic Freedom and Tenure: Ethical Issues John Cary Sims 





PUBLISHED BY THE NATIONAL 
ASSOCIATION OF COLLEGE AND 
UNIVERSITY ATTORNEYS AND THE 
NOTRE DAME LAW SCHOOL 





VOLUME 25 FALL 1998 NUMBER 2 








NATIONAL ASSOCIATION 
OF COLLEGE AND 
UNIVERSITY ATTORNEYS 





The National Association of College and University Attorneys (NACUA), established in 
1961, is a non-profit organization serving the needs of attorneys representing institutions of 
higher education. NACUA now serves nearly 3000 attorneys who represent more than 1,400 
campuses (about 668 institutions). 

The Association’s purpose is to improve the quality of legal assistance to colleges and uni- 
versities by educating attorneys and administrators on legal issues in higher education. 
NACUA accomplishes this goal through its publications, conferences and workshops. NACUA 
also operates as a clearinghouse for references through which attorneys share knowledge and 
work products on current legal problems. With its headquarters in Washington, D.C., NACUA 
monitors governmental developments having significant legal implications for its member insti- 
tutions, coordinates the exchange of information concerning all aspects of law affecting higher 
education, and cooperates the exchange of information concerning all aspects of law affecting 
higher education, and cooperates with other higher education associations to provide general 
legal information and assistance. 

Accredited institutions of higher education in the United States and Canada are the prima- 
ry constituents of NACUA. Each member institution may be represented by several attorneys, 
any of whom may attend NACUA meetings, perform work on committees, and serve on the 
Board of Directors. 

Approximately one-third of NACUA member institutions are private, non-profit institutions 
of higher education with enrollments below 5,000 students and current fund expenditures below 
$50 million per year. Collectively, these institutions enroll approximately 880,000 students. The 
remaining member institutions, whose budgets range up to $5 billion per year, collectively enroll 
more than seven million students. 





NACUA 1998-99 Board of Directors 


President Melinda Grier Oregon State Board 
Mary Ann Connell University of Mississippi of Higher Education 
President-Elect Kenneth Andre McKanders......... Eastern Michigan 
William R. Kauffman Saint Louis University University 
First Vice-President 1997-2000 : eats 
Pamela J. Bernard University of Florida Henry L. Cuthbert University of 
S : : i Wisconsin System 
econd Vice-President “ pace — Sear ane s 
Sawend N. Sioner Tl Siarhacinis Udieecsioe Charles (Nick) Estes, Jr. .::.......-s.s.<ssea000« University of 
] ~ 
of Steubenville eer See 
Ronald C. Leadbetter University of Tennessee 
—_ Secretary or : Steve Milam University of Washington 
Mary Anne Smith Illinois Institute Michael D. Sermersheim University of Akron 
of Technology 1998-2001 
ae Treasurer ' : Dayton T. Cole University of North Carolina 
Lawrence White Georgetown University Stephen J. Hirschfeld ; University of 
Immediate Past President San Francisco 
S. Andrew Schaffer, Kaye L. Koonce Trident Technical College 
1997-98 New York University Margareth Schubert Loyola University 
of Chicago 
Members at Large Georgia Yuan University of Idaho 
1996-99 
Francine T. Bazluke University of Vermont 
Thomas A. Butcher Grand Valley 
State University 
Barbara F. Geffen University of Tulsa 

















NOTRE DAME 
LAW SCHOOL 








Notre Dame Law School, the oldest Roman Catholic law school in the 
United States, was founded in 1869 as the nation’s third law school. The 
Notre Dame program educates men and women to become lawyers of ex- 
traordinary professional competence who possess a partisanship for justice, 
an ability to respond to human need, and a compassion for their clients and 
colleagues. Notre Dame Law School equips its students to practice law in 
every state and in several foreign nations. The school raises and explores the 
moral and religious questions presented by the law. The learning program is 
geared to skill and service. Thus, the school is committed to small classes, 
especially in the second and third years, and emphasizes student 
participation. 

In order to further its goal of creating lawyers who are both competent 
and compassionate, Notre Dame Law School is relatively small. The Admis- 
sions Committee makes its decisions based on a concept of the “whole per- 
son.” The Law School offers several joint degree programs, including 
M.B.A./J.D. and M. Div./J.D. Notre Dame Law School is the only law school 
in the United States that offers study abroad for credit on both a summer and 
year-round basis. Instruction is given in Notre Dame’s own London Law 
Centre under both American and English professors. Notre Dame Law 
School serves as the headquarters for The Journal of College and University 
Law. The Center for Civil and Human Rights, the Institute for International 
Peace Studies, the National Institute for Trial Advocacy and the Thomas J. 
White Center on Law and Government all enrich the Notre Dame Law 
School experience. 





The University of Notre Dame The Notre Dame Law School 
Offices of Administration Officers of Administration 
President Dean 
Rev. Edward A. Malloy, C.S.C., Ph.D. David T. Link 
Provost Director of the Law Library 
Dr. Nathan O. Hatch, Ph.D. and Associate Dean 


Executive Vice President Rae Se ea 
Rev. E. William Beauchamp, C.S.C. Associate Dean 


. ‘ , z Fernand N. Dutile 
Vice President-Senior Associate Provost _ 
Rev. Timothy R. Scully, C.S.C. Associate Dean 


J , : : Jimmy Gurulé 
Executive Assistant to the President y 


Rev. Mark L. Poorman, C.S.C. Assistant Dean 


- . : Rev. James E. McDonald, C.S.C. 
Vice President and Associate Provost 


Dr. Jeffrey Kantor 


Vice President and Associate Provost 
Dr. Carol Ann Mooney 








THE JOURNAL OF 
COLLEGE AND UNIVERSITY LAW 


1998-99 Editorial Board 


Abigail Byman, Chair 
General Counsel 
University of Scranton 


Fernand N. Dutile 
Advisory Member 
Associate Dean 

and Professor of Law 
Notre Dame Law School 


John Gaal 
Bond, Schoeneck & King 
Syracuse, New York 


Edward von Gerichten 
Assistant Counsel 
Brown University 


C.K. Gunsalus 
Associate Provost 
University of Illinois 

Urbana-Champaign 


William P. Hoye 
Advisory Member 
Associate Vice President 
and Counsel 
Concurrent Professor of Law 
Notre Dame Law School 


William A. Kaplin 
Catholic University of America 
School of Law 


Barbara A. Lee 
Professor of Human Resource 
Management 
Rutgers, The State University 
of New Jersey 


David T. Link 
Advisory Member, Ex Officio 
Dean and Professor of Law 
Notre Dame Law School 


Michael A. Olivas 
William B. Bates Professor of Law 
University of Houston Law Center 


John H. Robinson 
Advisory Member 
Professor of Law 
Notre Dame Law School 


Michael D. Sermersheim 
Associate Vice President and 
General Counsel, Ex Officio 
University of Akron 


Brian A. Snow 
General Counsel 
Colorado State University 








THE JOURNAL OF 
COLLEGE AND UNIVERSITY LAW 


EDITORIAL STAFF 
1998-99 


FACULTY EpITors ASSISTANT FACULTY EprIrors 
Professor William Hoye Carol Kaesebier 
Professor John Robinson Jill Bodensteiner 


EDITOR IN CHIEF 
Michelle Colman 
Pennsylvania 


EXECUTIVE EpIToR 
Sarah Stancati 
Michigan 


EXECUTIVE ARTICLES EpIToR 
Christopher Robinson 
New York 


MANAGING EDITOR SYMPOSIUM EDITOR 
Kathryn Larkin James Swartz, Jr. 
Massachusetts New York 


Book REviEw EpDITOR LEAD Notes Epitror 
Caroline Bolduc Matthew Gipson 
California Michigan 


ASSISTANT EDITOR SOLICITATION EDITOR 
Todd Mortlock Carol Perkins 
Michigan Indiana 


1998-99 JOURNAL SENIOR STAFF 


Timothy Bliss John Mervilde 
Rhode Island Indiana 


Patricia Bors Justin Terry 
Kansas Illinois 


Scott Gronek 
California 


1998-99 JOURNAL STAFF 


Lea Alfano Scott Kellogg David Sturm 
Florida Illinois Maryland 
Tammy Greenwald Marc Leduc Kristopher Tefft 
Indiana Rhode Island Washington 
Matthew Hoefling Debra Mongillo Nancy Warnement 
North Carolina Connecticut Texas 
Eushuk Andrew Hong Brian Nestor Ling Yang 
Washington Florida People’s Republic of China 
Neesha Singh 
Illinois 


SENIOR STAFF ASSISTANT 
Kelley Jo Collins 





The Journal of College and University Law 
(ISSN 0093-8688) 


The Journal of College and University Law is the official publication of the Na- 
tional Association of College and University Attorneys (NACUA). It is published 
quarterly by the National Association of College and University Attorneys, Suite 620, 
One Dupont Circle, N.W., Washington, D.C. 20036 and indexed to Callaghan’s Law 
Review Digest, Contents of Current Legal Periodicals, Contents Pages in Education, 
Current Index to Journals in Education, Current Index to Legal Periodicals, current 
Law Index, Index to Current Periodicals Related to Law, Indes to Legal Periodicals, 
Legaltrac, National Law Review Reporters, Shepard’s Citators, and WESTLAW. 

POSTMASTER: Send changes of address requests to The Journal of College and 
University Law in care of Rothman & Company, 10368 W. Centennial Road, Littleton 
CO 80123. 


Periodicals postage paid at Washington D.C., and at additional mailing offices. 


Copyright © 1998 by National Association of 
College and University Attorneys 
Cite as — J.C. & U.L. — 
Library of Congress Catalog No. 74-642623 





Except as otherwise provided. The Journal of College and University Law grants 
permission for material in this publication to be copied for use by non-profit 
educational institutions for scholarly or instructional purposes only, provided 
that 1) copies are distributed at or below cost, 2) the author and the Journal are 
identified, and 3) proper notice of the copyright appears on each copy. If the 
author retains the copyright, permission to copy must be obtained directly from 
the author. 











ABOUT THE JOURNAL AND ITS EDITORS 


The Journal of College and University Law is the only law review entirely devoted 
to the concerns of higher education in the United States. Contributors include active 
college and university counsel, attorneys who represent those institutions, and educa- 
tion law specialists in the academic community. The Journal has been published quar- 
terly since 1973 and now boasts a national circulation of more than 3,400. In 
additional to scholarly articles on current topics, the Journal of College and University 
Law regularly publsihes case comments, scholarly commentary, book reviews, recent 
developments, and other features. 

In 1986, the Notre Dame Law School assumed publication of the Journal, which 
had been published at the West Virginia University College of Law from 1980-1986. 

Correspondence Regarding publication should be sent to William P. Hoye, Faculty 
Editor, General counsel Office, 107 Hurley Building, Notre Dame, IN 46556. 

The Journal is a refereed publication. 





The views expressed herein are to attributed to their authors and not to this 
publication, the National Association of College and University Attorneys or the 
Notre Dame Law School. The materials appearing in this publication are for 
information purposes only and should not be considered legal advice or be used 
as such. For a special legal opinion, readers must confer with their own legal 
counsel. 

















The Journal of College and University Law 


Published quarterly in cooperation with the Notre Dame Law School (University 
of Notre Dame), the Journal of College and University Law is the only national law 
review devoted exclusively to higher education legal concerns. Issues generally in- 
clude articles of current interest to college and university counsel, commentaries on 
recent cases, legislative and administrative developments, book reviews, student com- 
ments, and occasional papers from the Associations Annual Conference. All 
NACUA members receive the Journal as a benefit of membership. 


Publications Subscriptions and Orders for Back Copies 


Inquiries about additional subscriptions to the Journal of College and University 
Law, as well as orders for back issues of both the Journal and the College Law Digest, 
can be obtained from: Fred B. Rothman and Company (the exclusive agent for distri- 
bution), 10368 West Centennial Road, Littleton, Colorado 80127; tel: (303) 979-5657. 

Correspondence relating to editorial and membership matters should be addressed 
directly to the Association’s national office at: Suite 620, One Dupont Circle, N.W., 
Washington, D.C. 20036. 


Journal of College and University Law, 1973-1996 





Volume 24 (1997-98) 
subscription: $52.50 
per issue: $14.00 


Volume 23 (1996-97) 


subscription: $48.00 

per issue: $13.50 

Volume 21-22 (1994-95) 
subscription: $44.00 

per issue: $12.50 

Volume 19-20 (1992-94) 
per volume bound: $47.50 
per issue: $11.50 

Volumes 17-18 (1990-92) 


per volume bound: $47.50 
per issue: $11.50 


Volumes 14-16 (1987-1990) 
per volume bound: $45.00 
per issue: $11.00 

Volumes 12-13 (1985-1987) 
per volume bound: $45.00 
per issue: $10.00 

Volumes 8-11 (1981-1985) 
per volume bound: $35.00 
per issue: $8.50 

Volumes 5-7 (1977-1981) 
per volume bound: $30.00 
per issue: $6.50 

Volumes 1-4 (1973-1977) 


per volume bound: $25.00 
per issue: $5.00 


College Law Digest, 1971-1982 


Volumes 10-12 (1980-1982) 
per volume bound: $35.00 


Volumes 3-9 (1973-1979) 
per volume bound: $25.00 


(Note: Since 1982 (Vol.12), back copies of the College Law Digest are available from 


Volumes 1 and 2 (1971-1972) 
the set, bound: $25.00 


Volumes 1-12 (1971-1982) 
the set, bound: $290.00 


the NACUA National Office, rather than Fred B. Rothman and Company.) 











THE JOURNAL OF 
COLLEGE AND UNIVERSITY LAW 








Volume 25 Fall 1998 Number 2 








HIGHER EDUCATION AND THE COURTS: 1997 IN REVIEW 
The First Amendment Kevin F. O’Shea 201 


Federal Immunity Law in 
Higher Education Christopher Johnsen 225 


Tort Litigation in 
Higher Education William P. Hoye =. 257 


Disciplinary and Academic Decisions 
Pertaining to Students Edward N. Stoner, II 293 
Susan P. Schupansky 


Employment Discrimination in 


Higher Education Barbara A. Lee 313 

Student Discrimination in 

Higher Education Jill Bodensteiner 331 

Disability Discrimination in 

Higher Education Bonnie Poitras Tucker 349 
ARTICLES 


Hell Night Hath No Fury Like a Pledge Scorned . . . and 
Injured: Hazing Litigation in U.S. Colleges and Universities 
Gregory E. Rutledge 361 


This article addresses the definition, scope, and history of 
hazing, and the parties to the hazing conflicts before coming to 
its primary focus — hazing injuries that result in litigation. The 
article focuses first on the legal principles utilized in litigation, 
including the plaintiff's theories of recovery, the defendant’s 
theories of non-liability, and the constitutional parameters of 
hazing litigation, using several recent cases to illustrate its 
point. The article suggests strategies for both Greek 
organizations and colleges to adopt in order to reduce hazing 
related liability. Then, it concludes with the argument that 
because Greek organizations, colleges and universities share 
important elements of control, cooperation between Greek 
organizations and institutions of higher education should be the 
rule of law. 








NOTE 


Sylvester v. Texas Southern University: An Exception to the 
Rule of Judicial Deference to Academic Decisions 
Carol J. Perkins 


BOOK REVIEW 


Review of Donald Kennedy’s 
Academic Duty 
Frederick J. Crosson 


Review of Richard T. De George’s 
Academic Freedom and Tenure: Ethical Issues 
John Cary Sims 








THE First AMENDMENT: A REVIEW OF 
THE 1997 JUDICIAL DECISIONS 


KEVIN F. O’SHEA 


INTRODUCTION 


The year 1997 featured a variety of judicial decisions reflecting several 
different areas of First Amendment law and higher education. The United 
States Supreme Court decided three key cases concerning First Amendment 
rights in education in 1997: City of Boerne v. Flores,! Agostini v. Felton,? and 
Reno v. American Civil Liberties Union.’ Because of the surpassing impor- 
tance of the first case, City of Boerne v. Flores, which struck down the Reli- 
gious Freedom Restoration Act, it was discussed in last year’s review, 
although it was not decided in 1996.4 Nevertheless, this year’s review con- 
tains a brief coda discussing the fate of the Religious Freedom Restoration 
Act in the year since the Flores case was decided. The second important 
Supreme Court case decided in 1997, Agostini v. Felton, dealt exclusively with 
the use of public funds for education in parochial elementary and secondary 
schools and is not relevant to colleges and universities. The third case, Reno 
v. American Civil Liberties Union, is discussed at the outset of this year’s 
review. Perhaps appropriately, Reno is likely to have the most lasting signifi- 
cance for First Amendment law generally. Future years will see many more 
cases in which colleges and universities face challenges relating to computer 
speech and attempt to address its vast implications. 

In a continuation of a trend noted in last year’s review, a veritable ava- 
lanche of cases arose in which faculty members contended that they were 
subjected to adverse employment action for exercising their First Amend- 
ment right to speak on issues of public concern. This year’s review features a 
discussion of several cases that represent this trend. 

Finally, two cases decided in 1997 signaled that the continuing debate over 
the constitutionality of official prayer at public colleges and universities 
might have reached a turning point. From now on, plaintiffs objecting to 
such prayer on First Amendment grounds will have to grapple with decisions 
from two Federal Courts of Appeal which agree that the practice does not 
offend the Establishment Clause. 


I. THE FREE SPEECH CLAUSE 


In one of the most significant judicial decisions of 1997, the Supreme 
Court spoke for the first time on the subject of free speech on the Internet. 





117 S. Ct. 2157 (1997). 

117 S. Ct. 1997 (1997). 

117 S. Ct. 2329 (1997). 

Kevin O’Shea, The First Amendment in Higher Education: A Review of the 1996 
Judicial Decisions, 24 J.C. & U.L. 131, 158-60 (1997). 


201 





202 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 2 


In Reno v. American Civil Liberties Union, the Court struck down major 
portions of the national Communications Decency Act (CDA) as unconstitu- 
tionally vague under the Free Speech Clause of the First Amendment. That 
measure was passed as an eleventh-hour amendment to the massive Telecom- 
munications Act of 1996, without any hearings or floor debate. The CDA 
made it a criminal offense to transmit “indecent” or “patently offensive” ma- 
terial to minors via the Internet. The broadly worded legislation would have 
subjected colleges and universities, many of which serve as Internet access 
providers, to criminal sanctions if students or faculty used campus computer 
networks to transmit objectionable material to minors.° 


The Court ruled that speech on the Internet is entitled to the highest level 
of constitutional protection, the same protection provided to books and 
newspapers, rather than the much more limited protection provided to 
broadcast media. Justice Stevens’ majority opinion called the CDA’s imposi- 
tion of criminal penalties for the transmission of “indecent” or “patently of- 
fensive” material on the Internet “wholly unprecedented”’ in its breadth and 
too intrusive on adults’ protected speech. “The severity of criminal sanctions 
may well cause speakers to remain silent rather than communicate even ar- 
guably unlawful words, ideas, and images.”* Crucial to the majority opinion 
was the fact that no one transmitting material on the Internet has any way of 
making certain that minors do not see the material: 


Given the size of the potential audience for most messages, in the ab- 
sence of a viable age verification process, the sender must be charged 
with knowing that one or more minors will likely view it . . . and there- 
fore that it would be a crime . . . [which] would surely burden communi- 
cation among adults.’ 


Justices Scalia, Kennedy, Souter, Thomas, Ginsburg, and Breyer joined the 
Court’s opinion. 


Justice Stevens pointed out the vast differences between the Internet and 
the broadcast media: the former, unlike the latter, has no history of receiving 
very limited speech protection, has no history of expansive government regu- 
lation, does not constitute a scarce commodity, and is not inherently inva- 
sive.!° In the most important part of the Court’s opinion, Justice Stevens 
noted that even if there were a reliable method of screening Internet users 
based on age, it is simply not possible to block minors’ access to objectiona- 
ble material without also blocking access to other, constitutionally protected 
content.'' Moreover, the Court said: 





117 S. Ct. 2329 (1997). 
. at 2324, 2338-39. 
. at 2347. 
. at 2345. 
. at 2347 (footnote omitted). 
. at 2342-43. 
. at 2346-48. 
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[I]t is true that we have repeatedly recognized the governmental inter- 
est in protecting children from harmful materials. But that interest 
does not justify an unnecessarily broad suppression of speech addressed 
to adults. As we have explained, the Government may not ‘reduc{e] 
the adult population . .. to . . . only what is fit for children.” 


Chief Justice Rehnquist joined a separate concurring opinion by Justice 
O’Connor.!* While she agreed with the Court’s basic analysis, Justice 
O’Connor believed that a small portion of the CDA dealing with deliberate 
transmission of indecent material to minors was not unconstitutional.'* Still, 
she agreed that the remainder of the law could not be saved because it was 
“akin to a law that makes it a crime for a bookstore owner to sell porno- 
graphic magazines to anyone once a minor enters his store.”!> 


The Reno decision was as far from a surprise as possible when dealing with 
the Supreme Court. The CDA’s sponsors were so uncertain of its constitu- 
tionality that they inserted a mechanism in the legislation for special judicial 
review before it could become effective.’° Within several weeks of its pas- 
sage, the CDA was indeed found unconstitutional by the special federal 
panel created under the measure.'’ Legal experts universally acknowledged 
that it was only a matter of time before the Supreme Court declared broad 
sections of the law unconstitutional. 

For colleges and universities, the Reno decision is a mixed blessing. They 
will not be subject to criminal sanctions for merely providing the means by 
which objectionable material is transmitted to or received by minors, or for 
themselves transmitting such material to minors. Moreover, they will not be 
subject to criminal liability for providing Internet access to minors who man- 
age to see “indecent” or “patently offensive” materials. Nevertheless, col- 
leges and universities could still face criminal sanctions if obscene material 
finds its way onto school computer screens. The section of the CDA dealing 
with obscene material, which is not protected by the First Amendment, was 
so clearly constitutional that it was not even addressed in the Reno decision. 
Like parents and elementary and high schools, colleges and universities will 
be forced to install some type of blocking software or to adopt procedures 
that will prevent minors from gaining access to obscene materials via school 
computers. 

Additionally, now that prospects for a national law restricting speech on 
the Internet appear stymied, colleges and universities are facing pressures to 
adopt regulations of their own. A number of cases challenging schools’ at- 
tempts to regulate the Internet speech of students and faculty members are 
already winding their way through the courts. Only time will tell whether the 





12. Id. at 2346 (citations omitted). 

13. Id. at 2351 (O’Connor, J., concurring in part and dissenting in part). 
14. Id. at 2354-55. 

15. Id. at 2355. 

16. Id. at 2339. 

17. Id. at 2339-40. 
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vast potential of the Internet turns out to be the next great educational fron- 
tier or a First Amendment minefield, or perhaps some of both. 


A. Educator Speech 


As noted in the Introduction, cases concerning First Amendment rights in 
higher education in 1997 were dominated by those in which educators 
claimed that their employers retaliated against them for engaging in constitu- 
tionally protected expression. The legal standard to be applied in such cases 
is now well established.'* While many of these cases amounted to little more 
than glorified employment disputes, some managed to rise above their genre 
and address significant First Amendment issues. What follows is a sampling 
of those cases. 

In Kracunas v. Iona College,'° the Second Circuit Court of Appeals held 
that a college may be liable for sex discrimination under Title IX of the 1972 
Education Amendments if a professor uses his supervisory authority to cre- 
ate a sexually hostile educational environment, even if he does so through 
speech alone. In Kracunas, two students, one of whom was also a college 
employee, reported that an English professor forced them to listen to his 
sexual fantasies and other sexually explicit language during meetings in his 
office. The professor was eventually terminated as a result of the accusations 
and commenced a federal First Amendment action against his former em- 
ployer.”° The Second Circuit determined that the legal standards for sexual 
harassment used in federal workplace harassment cases should be adapted to 
fit the educational setting. Consequently, the court said, the college would 
be liable for the professor’s alleged sexual harassment of his students if he 
was in a supervisory role over them, if it lacked a procedure for handling 
sexual harassment charges, or if its officials knew of the alleged harassment 
and took no action to address it.?! 

The college took the unique position that it could not regulate hostile en- 
vironment sexual harassment of the type alleged without violating the First 
Amendment rights of professors by monitoring their classroom statements 
and course materials, among other things.?? The court rejected the college’s 
argument, saying that such invasive monitoring would be unnecessary as long 
as Officials formulated and disseminated a comprehensive anti-harassment 
policy and promptly investigated any complaints of sexual harassment.?3 

Kracunas is of particular interest because it addresses the intersection, and 
occasional collision, between First Amendment principles and laws prohibit- 
ing sexual harassment. The Supreme Court is in the midst of deciding a se- 





18. Waters v. Churchill, 511 U.S. 661, 114 S. Ct. 1878 (1994) (plurality opinion); Con- 
nick v. Myers, 461 U.S. 138, 103 S. Ct. 1684 (1983); Mount Healthy City Sch. Dist. v. Doyle, 
429 U.S. 274, 97 S. Ct. 568 (1977); Pickering v. Board of Educ., 391 U.S. 563, 89 S. Ct. 1731 


119 F.3d 80 (2d Cir. 1997). 
Id. at 83-85. 

Id. at 88-89. 

Id. at 88. 

Id. 
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ries of cases in which the legal responsibilities of schools, including colleges 
and universities, are being defined. At the end of the 1997-98 term, the Jus- 
tices decided one school sexual harassment case” and, as of this writing, the 
Court has accepted another for review.*> 

In Harrington v. Harris,?° the Fifth Circuit Court of Appeals ruled that 
alleged discrimination by the dean of a public law school in granting faculty 
merit pay increases did not constitute the type of action that could support a 
claim of unconstitutional retaliation under the First Amendment. The plain- 
tiff in Harrington, a law professor, alleged that the dean criticized him and 
refused to increase his pay because of statements the professor made which, 
he asserted, addressed a matter of public concern.”’ Even if the comments at 
issue did address a matter of public concern, the Fifth Circuit said, the action 
taken could not constitute retaliation for First Amendment purposes. Ac- 
tions that constitute retaliation, according to the court, are limited to dis- 
charge, demotion, salary cuts, and threats of discharge.** The court also held 
that the dean’s alleged criticism of the professor could not by itself constitute 
retaliation.”? 


In Williams v. Alabama State University° a federal district court in Ala- 
bama ruled that a nontenured professor’s speech criticizing a textbook au- 
thored by a colleague did not address a matter of public concern and thus 
was incapable of supporting a claim for violation of the First Amendment. 
Williams, a professor at Alabama State University, asserted that her hours 
were reduced and she was denied tenure after she initiated a debate regard- 
ing what she asserted were major errors in a textbook written by a fellow 


professor in her department.*! Such speech, the court said, did not merit 
constitutional protection: 


While the quality of textbooks that students use could in some cases 
affect the public’s perception of the quality of education at a public uni- 
versity, Plaintiff does not adequately explain why her speech regarding 
the preliminary edition of this textbook, even an edition which is sold to 
students, is a matter of public concern . . . . The lack of an issue of 
public concern is especially evident when viewed in light of the form 
and context of Williams’ speech. None of the comments made by the 
Plaintiff were voiced outside of her department at ASU . . . . While this 
lack of publication outside of her department is not dispositive, it is a 
factor which . . . this Court finds revealing, demonstrating that Williams 
was acting in her role as an employee and not as a citizen.** 





24. Gebser v. Lago Vista Indep. Sch. Dist., 118 S. Ct. 1989 (1998). 
25. Davis v. Monroe County Bd. of Educ., 120 F.3d 1390 (11th Cir.), cert. granted, 
1998 WL 663332 (U.S. Sept. 29, 1998). 
118 F.3d 359 (Sth Cir. 1997). 
Id. at 362-64. 
Id. at 365-66. 
Id. at 366. 
979 F. Supp. 1406 (M.D. Ala. 1997). 
Id. at 1407-09. 
Id. at 1411 (citations omitted). 
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The court thus granted summary judgment in favor of the University.*? 
Had the court ruled in favor of the professor, it could have opened the door 
to a flood of intra-faculty disputes recharacterized as First Amendment 
actions. 

In Anderson-Free v. Steptoe,** a federal district court in Alabama ruled 
that two public university professors who were married to each other stated 
related claims for violation of their First Amendment rights. The professors, 
one tenured (Free) and the other not tenured (Anderson-Free), alleged that 
their university employer retaliated against Free for comments he made by 
denying tenure to his wife, Anderson-Free. The plaintiffs also asserted that 
Anderson-Free was denied tenure because of her own expressive activity. 
They argued that Free’s right of free speech and Anderson-Free’s rights of 
free association and due process were violated by the university’s action.*° 
University officials responded in part by seeking to have the case dismissed 
for failure to state a claim upon which relief could be granted.*° They also 
argued that they were protected from liability under the doctrine of qualified 
immunity.*” 

The court agreed with the plaintiffs that the First Amendment protects 
rights of association. 


Although there is no explicit right of association found in the First 
Amendment, the Supreme Court has long understood as implicit in the 
right to engage in activities protected by the First Amendment a corre- 
sponding right to associate with others in pursuit of a wide variety of 
political, social, economic, educational, religious, and cultural ends .... 
To this end, there are two different kinds of association: intimate associ- 
ation and expressive association.*® 


Notwithstanding the University’s claim that Anderson-Free had failed to pro- 
duce any evidence that she was treated poorly because of an intimate associa- 
tion, i.e., her marriage relationship with Free, the court concluded “the 
record remains largely undeveloped at this stage in the proceedings.”°? An- 
derson-Free “stated her intimate association claim with sufficient factual de- 
tail, which if taken as true, creates at least an inference that defendants 
interfered with” her rights.*° 

Anderson-Free’s claim that her due process rights had been violated, how- 
ever, did not fare as well. The court decided that there were no facts sup- 
porting the claim, and that, in any event, it was likely barred by the statute of 
limitations.*! Her intimate association claims against university officials in 
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their individual capacities were dismissed as well because the circuit’s law 
regarding that claim was well settled, and hence should have been known to 
university officials.* 

With regard to Free’s free speech claim, the court determined that at least 
some of his speech alleged to have led to his wife’s tenure denial addressed a 
matter of public concern.*? Moreover, the court found that Free asserted 
sufficient facts to demonstrate standing to challenge his wife’s tenure denial: 
“Free has demonstrated that there is a causal connection between defend- 
ants’ allegedly wrong actions and his injury and that his alleged harms would 
be redressed by the relief he has requested in his complaint.”44 On the main 
issue, however, the court ruled against Free: “Free has failed to point to any 
case whatsoever that permits an individual to bring a free speech claim based 
on retaliation directed towards that individual’s spouse. Accordingly, this 
court must dismiss Free’s free speech claim against the defendants in their 
individual capacities.”** Because the court made its decision on the basis of 
qualified immunity, Free’s free speech claim against university officials acting 
in their official capacities was allowed to remain.*° 

In Roberts v. Broski,*’ a federal district court in Illinois held that a termi- 
nated state university official failed to demonstrate that the dismissal violated 
his First Amendment rights. The University of Illinois at Chicago hired 
James Roberts in 1983 to serve as an Assistant Dean in the College of Den- 
tistry and Director of the Urban Health Program (UHP). Among the goals 
of the UHP was to expand minority enrollment to fifteen percent of each 
class. The program achieved this goal in 1990 but did not do so again. As a 
result, the Dean of the College of Dentistry indicated his dissatisfaction with 
Roberts’ performance in written evaluations and informed Roberts that he 
would receive below-average salary increases. Roberts protested that the 
UHP’s failure to achieve the minority enrollment goal was due to insufficient 
funding for recruitment and was not his fault. Roberts made the same ex- 
cuse when a committee set up to assist the UHP with minority enrollment 
complained that there were no black students at all in the 1994 entering class. 
When confronted by budget figures, Roberts suggested that they were inac- 
curate and had been fabricated.** 

The following year, committee members again expressed alarm that there 
were no black students in the 1995 entering class. Roberts again blamed in- 
sufficient funds and again stated that the budget figures in the committee’s 
possession had been fabricated. The committee recommended to university 
administrators that an independent accounting firm be brought in to audit 
the budget figures that Roberts had questioned. In the meantime, as he had 
in each of the previous two years, the Dean of the College of Dentistry rec- 
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ommended to the University Chancellor that Roberts be terminated based 
on his abysmal record. The Chancellor agreed, and dismissed Roberts.*? 

Roberts sued the Chancellor in both his individual and official capacities, 
alleging that he was fired in retaliation for his comments about the University 
budget in violation of his First Amendment rights.°° The Chancellor moved 
for summary judgment, arguing first that Roberts’ comments did not address 
a matter of public concern; second, that even if Roberts’ comments ad- 
dressed a matter of public concern and led to his termination, the Univer- 
sity’s interest in promoting its efficient operation outweighed Roberts’ 
interest in making the comments; and third, that even if Roberts’ comments 
addressed a matter of public concern, he would have been terminated regard- 
less of whether he made them or not.*! 

The Chancellor’s first argument, that Roberts’ comments did not address a 
matter of public concern, was based on his assertion that Roberts suggested 
only that the budget figures were inaccurate, not that any funds had been 
misappropriated.°* The court disagreed, finding that Roberts had for all in- 
tents and purposes stated an accusation of misappropriation.** That fact, to- 
gether with the Chancellor's own prior characterization of Roberts’ 
accusations as “very serious,” convinced the court that the comments did ad- 
dress a matter of public concern.*4 

The Chancellor’s second argument, that even if Roberts’ comments ad- 
dressed a matter of public concern the University’s legitimate interest in cur- 
tailing such speech outweighed Roberts’ interest in making the statements, 
suffered a similar fate. Because this argument was based on the Chancellor’s 
assertion that Roberts never made an accusation of misappropriation, it was 
rejected for the same reason as the first argument.*> 

The Chancellor’s third argument, that even if Roberts’ comments ad- 
dressed a matter of public concern he would have been terminated regardless 
of his statements, was rejected in part but ultimately accepted by the court. 
The court did not agree with the Chancellor that Roberts had made his accu- 
sations regarding the budget as a “pre-emptive strike” in anticipation of his 
termination for performance problems. The Chancellor failed to produce 
any evidence for this contention, the court said, rendering it nothing more 
than speculation.*° 

Roberts, however, still did not prevail. The court agreed with the Chan- 
cellor that Roberts had failed to produce any direct or circumstantial evi- 
dence indicating that his comments about the budget were the basis for his 
termination.°’ In addition, the court noted that the Chancellor had produced 
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a great deal of evidence that Roberts’ job performance was abysmal. As 
such, the court decided, the Chancellor was entitled to summary judgment in 
his favor.>® 

In Bowers v. Reutter>° a federal district court in Michigan ruled that a 
state college’s request that a faculty member refrain from engaging in class- 
room discussion of an incident involving the instructor and a student did not 
violate the instructor’s First Amendment rights. The court decided that the 
college’s interest in completing its internal investigation of the matter and 
resolving the problem through normal channels outweighed the faculty mem- 
ber’s interest in discussing the incident in class. As a result, the court re- 
jected his First Amendment claim. Bowers illustrates how a university’s 
legitimate interests can trump a relatively minor intrusion on free speech 
rights. 

In Ditzel v. University of Medicine and Dentistry of New Jersey,®' the fed- 
eral district court in New Jersey ruled that a former professor’s allegation 
that he was fired from a public professional school for criticizing his supervi- 
sor failed to state a claim for relief under 42 U.S.C. § 1983. The court based 
its decision on the fact that the plaintiff's alleged criticism, purportedly fol- 
lowing his supervisor’s use of the term “white boys” to refer to the univer- 
sity’s Board of Trustees, came over nine months before his discharge. Under 
such circumstances, the court said, a causal relationship was impossible to 
establish.°* Moreover, the court found, the plaintiff was unable to produce 
any evidence that his termination was linked to his alleged comments in any 
way. 

In Totman v. Eastern Idaho Technical College,** the Idaho Court of Ap- 
peals held that a state college’s decision not to renew an instructor’s contract 
did not violate her First Amendment rights. Eastern Idaho Technical College 
hired Karen Totman in 1991 to serve as a full-time instructor for the 1991-92 
academic year. Shortly after classes began, however, Totman began to expe- 
rience difficulties doing her job, which led her superiors to reassign some of 
her responsibilities to other instructors. When college officials received 
Totman’s student evaluations, some of which were quite negative, they met 
with her to discuss her problems. Based on the recommendation of her im- 
mediate supervisor, college officials decided not to renew Totman’s teaching 
contract for the following academic year. They informed her of their deci- 
sion in February 1992.° 

Totman then proceeded to discuss her non-renewal with her students dur- 
ing class time. When they learned that Totman was airing her employment 
grievances to her students during class, college officials instructed her to im- 
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mediately refrain from further doing so. Shortly thereafter, Totman departed 
on a disability leave and never returned. She subsequently sued the College 
in state court, alleging among other things breach of contract, intentional in- 
fliction of emotional distress, and violation of her right to freedom of 
speech. 


Both parties moved for summary judgment. Totman alleged that the Col- 
lege breached her employment contract by not conducting an evaluation of 
her performance; she lost and appealed.®’ The appellate court upheld the 
dismissal of her contract claim, noting that college officials had met with her 
to discuss her problems and that she was absent during the spring term when 
formal performance evaluations were conducted.® The court also rejected 
Totman’s claim for violation of an implied covenant of good faith and fair 
dealing, as well as her claim that the College had violated her due process 
rights.© 


With regard to the First Amendment, Totman asserted that the College 
decided not to renew her teaching contract in retaliation for her classroom 
speech expressing displeasure with that decision.” The court found that even 
though college officials had instructed her not to discuss her employment 
problems during class time, they had reached the decision to terminate her 
before she made the comments at issue. As such, the court said, her com- 
ments could not have been the motivating factor in the College’s decision not 
to renew her contract. The court granted summary judgment in favor of the 
College as a result, concluding that Totman’s speech addressed a private em- 
ployment dispute rather than a matter of public concern.”! 


Notwithstanding the foregoing litany of decisions, not all cases involving 
educator speech in 1997 fit the usual pattern of employment disputes with 
free speech implications. For example, in Arizonans for Official English v. 
Arizona,’* the United States Supreme Court set aside a federal appellate 
court’s ruling that the State of Arizona could not require its employees, in- 
cluding employees of public schools at all levels, to speak only English while 
performing their official duties. The Justices dismissed a state employee’s 
challenge of the Arizona “English only” law on the grounds that it was moot 
because of her resignation from her position some years earlier, before the 
Ninth Circuit Court of Appeals had ruled in her favor in 1994. As a result, 
according to the opinion written by Justice Ginsburg, the federal courts 
lacked jurisdiction to consider the plaintiff’s claim that the Arizona law vio- 
lated her free speech rights.”> In dismissing the case on procedural grounds, 
the Court avoided addressing the merits of the case, including the First 
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Amendment arguments raised in, and ruled upon by, the lower federal 
courts. 

The effect of the Supreme Court’s action was to provide the Arizona 
Supreme Court with an opportunity to provide an authoritative interpreta- 
tion of the English-only measure, which was added to the state’s Constitution 
after a voter referendum in 1988. Indeed, at the time the Justices handed 
down their decision, there was already another case testing the law pending 
before that court. In Arizonans, Justice Ginsburg declared that “[w]arnings 
against premature adjudication of constitutional questions bear heightened 
attention when a federal court is asked to invalidate a State’s law, for the 
federal tribunal risks friction-generating error when it endeavors to construe 
a novel state Act not yet reviewed by the State’s highest court.”’”* This was 
especially so, the Court noted, because there had been continuing disagree- 
ment among state officials regarding the precise meaning of the English-only 
law. The Arizona Attorney General took the position that state employees 
were free to use languages other than English in order “to facilitate the deliv- 
ery of governmental services” to non-English speaking residents.’> Notwith- 
standing that position, the lower federal court interpreted the measure as a 
violation of the First Amendment.’”° 

At the time of this writing, a petition for certiorari is pending before the 
Supreme Court in the case.’’ Even if the Justices accept the case for review, 
it is unlikely that they will directly overrule the Arizona Supreme Court on a 
question involving Arizona law. Two dozen states have enacted English-only 
laws in recent years. A bill to declare English the official language of the 
United States was introduced in Congress in 1996, but died after passing in 
the House of Representatives. 

In Andre v. Castor,’ a Florida federal district court issued a preliminary 
injunction barring officials at the University of South Florida from taking 
further action against the managing editor of a campus publication based on 
her public showing of a sexually explicit videotape. The plaintiff, Amy An- 
dre, had organized a campus party in October 1996 at which she exhibited a 
video entitled “Annie Sprinkle’s Sluts and Goddesses Video Workshop of 
How To Be a Sex Goddess in 101 Easy Steps.” Andre projected the video 
onto the wall of a dormitory adjacent to the party area. She had previously 
screened the film, with permission, as part of a campus course called 
“Lesbianism.””? 

Shortly after the video began, campus police arrived at the party, stopped 
the projection, seized the videotape, and threatened Andre with criminal 
prosecution. Andre went to the university police the following day and de- 
manded the return of her videotape. The campus police refused. A month 
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later, the university president formed a committee to determine whether An- 
dre had violated the law or any school rules.*° After she was formally noti- 
fied that the committee would be conducting an investigation that might 
include her testimony, Andre sued the University and various university offi- 
cials, alleging violation of her First and Fourth Amendment rights. She 
sought a declaratory judgment as well as injunction and compensatory and 
punitive damages.*! 

In January 1997, the court issued a preliminary injunction preventing the 
University from proceeding with any administrative action against Andre 
based on the videotape incident. The court did so based on its determina- 
tion that Andre was likely to prevail on her constitutional claims.*? The court 
subsequently held that her claims were subject to a heightened standard of 
pleading because they involved government employees acting in their indi- 
vidual capacities as defendants.** 

Addressing Andre’s First Amendment claims, the court found that the 
area in which the party took place constituted a limited public forum because 
the University had tolerated other forms of speech there. Indeed, the court 
noted, the University had permitted the showing of sexually explicit films 
there in the past.** “Furthermore,” the court said, “there were no prophylac- 
tic regulations confronting Andre prior to showing the video; she followed 
campus procedure when organizing the party. Nevertheless, the university 
police halted Andre’s expression based on its content and prevented the 
showing of Sluts and Goddesses from occurring in any other time, place, or 
manner on school grounds. Thus, Andre easily states a claim for a First 
Amendment deprivation.”*> 

The Andre court rejected the argument of school officials that they were 
engaged in the legitimate enforcement of Florida law which subjects univer- 
sity students to disciplinary action for “the display of sexually explicit or sug- 
gestive materials.” Because the University never provided Andre with an 
opportunity to present the video under more restrictive conditions, the court 
concluded that Florida law was not applicable to her case.8° The court simi- 
larly rejected officials’ claim that they were entitled to Eleventh Amendment 


immunity and deferred the issue of qualified immunity until full briefing by 
the parties.*’ 


B. Student Speech 


Cases involving student speech were, typically, fewer and farther between 
in 1997 than those addressing free speech claims by faculty members. The 
primary reason is that students have no employment relationship with the 
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college or university they attend. As we have seen, it is the employment 
relationship that is the source of the vast majority of First Amendment cases 
by faculty members against colleges and universities. Cases involving student 
speech thus tend to involve purer issues arising under the Free Speech Clause 
of the First Amendment. 


For example, many colleges and universities around the country require 
students to pay a fee each semester to support student activities, including 
student government and other official campus groups. This practice has be- 
come the subject of legal challenges by students alleging that it violates the 
First Amendment. Forcing them to provide financial support for student ac- 
tivities with which they disagree, they say, is an infringement of their rights 
under the Free Speech Clause. The past year saw one of the first judicial 
decisions to address the merits of this controversy. 


In Smith v. Regents of the University of California,®® the California Court 
of Appeals affirmed a trial court ruling that the University of California’s 
practice of using mandatory student activity fees to fund the student govern- 
ment did not violate the First Amendment. Several students and student or- 
ganizations at the University of California at Berkeley brought a state court 
action against the University, asserting that the use of mandatory student 
activity fees to fund the political activities of organizations such as the stu- 
dent government violated their First Amendment rights. The student gov- 
ernment at the University is administered through the Associated Students of 
the University of California Senate (ASUC), an elected body of thirty stu- 
dents. In addition to being responsible for the student government, the 
ASUC also manages student extracurricular activities.*° 


The plaintiffs in Smith complained that the ASUC also took formal posi- 
tions with which they disagreed on a number of controversial issues, includ- 
ing local elections, gun control, and homosexual rights.”” The trial court 
found in their favor, agreeing that their First Amendment rights were vio- 
lated when the students were required to pay fees supporting the ASUC’s 
political position-taking.°! The University appealed the decision, repeating 
its argument that the educational benefits of its policy outweighed the burden 
placed on plaintiffs’ First Amendment rights. The court of appeals reversed 
the trial court’s decision, and the plaintiffs appealed to the California 
Supreme Court.” 


The California Supreme Court ruled that “the use of mandatory student 
fees to support political and ideological causes infringes upon the dissenting 
students’ First Amendment rights of free speech and association.”°? The 
court, however, declined to affirm the trial court’s decision: 
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[A]lthough the university has a compelling educational interest in sup- 
porting student political activities through mandatory student fees, the 
infringement on dissenting students’ First Amendment rights must be 
justified beyond a showing that the use of the funds is germane to the 
university’s educational mission . ... What the university must demon- 
strate .. . [is] that the educational benefits provided by the subsidized 
activity outweigh the advancement of political and ideological interests 
and are not simply incidental thereto.” 


Consequently, the court remanded the case to the trial court for a factual 
determination of the educational benefits of using mandatory student fees to 
support the ASUC’s political activities. The burden of proof, the court said, 
would be on the university to justify the burden on dissenting students’ con- 
stitutional rights.?° 


On remand, the trial court found that the educational benefits of the 
mandatory fee policy were substantial, and that “the financial burden on the 
dissenting students was minimal” because “[a]t most, dissenting students are 
required to pay 54 cents a year to support ASUC Senate political activi- 
ties.”°° The court proceeded to conclude that “the educational benefits were 
not incidental to the advancement of political and ideological interests” and 
that the University had met its burden of proof to justify its policy.°’ This 
time, it was the plaintiffs who appealed the decision to the California Court 
of Appeals.*8 


The court noted that it was faced with a mixed question of law and fact, 
which demanded different standards of appellate review. With regard to the 
trial court’s factual findings of particular educational benefits from the fund- 
ing of ASUC political activities, the court decided that it was “bound by the 
trial court’s factual findings as long as they are supported by substantial evi- 
dence.”*? With regard to the legal question of whether the burden on dis- 
senting students’ rights is justified by those educational benefits, however, 
the court decided that its review was properly de novo.' 

Citing a string of Supreme Court cases to the effect that “a special concern 
of the First Amendment is to foster energetic debate and the free interchange 
of views, especially in the university setting,” the court of appeals agreed with 
the trial court that there was significant educational value to all students in 
the ASUC Senate’s debate of political issues in an open forum.'2! 
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Based upon the trial court’s factual findings on the nature of the ASUC 
Senate’s political activities and on the significant educational value re- 
sulting therefrom, we have no hesitation in reaching the independent 
legal conclusion that the educational benefits afforded by the activities 
of the ASUC Senate are not ‘incidental’ to a dedication of achieving 
political or ideological ends. We therefore hold that the burden on dis- 
senting students’ rights is justified.!° 


The court also rejected the plaintiff's argument that the university was re- 
quired to show that it could not achieve the educational benefits of the 
ASUC Senate through means less restrictive on First Amendment rights. 
Noting that the Regents of the University have “considerable discretion . . 
to determine how best to carry out the university’s educational mission,” the 
court concluded that “[a]s long as . . . the pursuit of educational goals has not 
become merely incidental to the pursuit of political or ideological goals, then 
the courts will not interfere with the educational judgment of the Regents 
and will not examine how the university’s educational goals should be 
fulfilled.” 1° 


In Lahme v. University of Southwestern Louisiana,“ the Louisiana Court 
of Appeals ruled that a state university did not violate a student’s First 
Amendment rights by removing two of her sculptures from university prop- 
erty. The sculptures, produced by Margarata Lahme, were selected for dis- 
play at the University of Southwestern Louisiana by an art professor. School 
officials ordered them removed because their location was adjacent to an ele- 


mentary school and they contained inappropriate language that could be 
read by young students. The university chose an alternative campus site for 
the sculptures, but Lahme refused to permit them to be displayed anywhere 
but in their original location.!° 

Lahme sued the university, seeking a temporary restraining order and a 
permanent injunction for violation of her First Amendment rights. The trial 
court refused to grant a temporary restraining order and set a hearing on the 
permanent injunction. After the hearing, the court denied injunctive relief of 
any kind.!°© Lahme appealed to the Louisiana Court of Appeals, arguing 
that she was not required to demonstrate irreparable injury from the Univer- 
sity’s action because it had denied her right to free speech.!°’ 

The appellate court found that the question of irreparable injury was irrel- 
evant because there had been no violation of Lahme’s First Amendment 
rights.'°° In support of the body of its legal analysis, the court cited two 
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cases with remarkably similar facts: Close v. Lederle!°? and Piarwoski v. Illi- 
nois Community College District 515.\'° In Close, the First Circuit Court of 
Appeals held that a university’s removal of sexually explicit art from a mu- 
seum corridor used by the public was not a violation of the artist’s First 
Amendment rights. In the more recent Piarowski, the Seventh Circuit Court 
of Appeals found that an artist’s First Amendment rights were not violated 
by an official demand that he relocate his sexually explicit and racially insen- 
sitive art to another site on campus. 

The Lahme court also concluded that the University had acted within its 
rights. 


The works at issue in this case undisputedly contain obscene expres- 
sions and racial expletives. USL objects to having two of Lahme’s 
works exhibited on the lawn of the art building, adjacent to a primary 
school, where children would be exposed to the works each day. Con- 
sidering the University’s willingness to exhibit the works at another lo- 
cation, we find no reason to conclude that Lahme’s right to free speech 
has been abridged.!!! 


Il. THE RELIGION CLAUSES 


A. The Establishment Clause 


For several years there has been an ongoing debate over the constitution- 
ality of official prayer at public high school graduation ceremonies and other 
school events. The question has split the federal Courts of Appeal that have 
addressed it, and the Supreme Court has so far avoided weighing in with its 
view of the practice. Two federal appellate cases decided in 1997 demon- 
strate how different the situation is in higher education. Indeed, both cases 
explicitly rely on the fundamental differences between higher education and 
elementary and secondary schools in deciding that official prayer does not 
violate the First Amendment in the former setting. 

Last year’s report on First Amendment law included a discussion of 
Tanford v. Brand,''? in which a federal district court in Indiana ruled that a 
state university did not violate the Establishment Clause by permitting offi- 
cial prayer at its graduation ceremonies. That decision was appealed and the 
Seventh Circuit Court of Appeals, closely tracking the lower court’s opinion, 
has now agreed that prayer at public university events does not violate the 
Establishment Clause.'!3 

James Tanford, a tenured professor of law at Indiana University, filed suit 
to have the practice of clergy-led commencement prayer declared unconstitu- 
tional. Applying the legal test used by the Supreme Court in Lee v. Weis- 
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man,''* in which the Court ruled that clergy-led graduation prayer in the 
middle-school setting violated the First Amendment, and the venerable 
Lemon v. Kurtzman" analysis, the district court decided that the situation 
was different in higher education. 


As an initial matter, the court found that while the university indeed 
“sponsored” the prayer, there was no element of coercion, a crucial element 
in Lee, because the graduates were mature adults capable of exercising in- 
dependent judgment.''® Moreover, while the court in Tanford acknowledged 
that the university chose the clergy and directed the manner in which the 
prayer was to be given, it nevertheless found no Establishment Clause viola- 
tion. It reached this finding because the ceremony was optional and dissent- 
ing students were unlikely to be singled out as subjects of peer pressure.!!” In 
applying the three-part legal test set out by the Supreme Court in Lemon v. 
Kurtzman,''® the district court found that the primary purpose of the prayer 
was not to promote religion, but to solemnize the ceremony, satisfying the 
first prong of the test.1'? Moreover, the court held that the brevity of the 
prayer and the sophisticated level of the audience meant that it would not be 
perceived as an endorsement of religion, nor was it likely to influence the 
religious beliefs of anyone in attendance.!2° 


With regard to the third prong of the Lemon test, the court acknowledged 
that there was some level of entanglement between government and religion 
by virtue of the university’s prominent role in orchestrating the prayer. It did 
not rise to the level of excessive entanglement, the court said, because there 
were no pervasive or frequent contacts between the university and the clergy 
member.!*! The court took the unusual step of granting summary judgment 
to the university though it had made no motion requesting such relief.!?? 


Following last year’s report, the Seventh Circuit Court of Appeals issued 
its decision in Tanford.'?3 Largely tracking the district court’s decision, the 
appellate court rejected the plaintiff's contention that the commencement 
prayer at Indiana University violated the Establishment Clause, basing its 
decision on the Supreme Court’s analysis in Lee v. Weisman. That case, the 
court declared, is inapplicable to Tanford because it involved students who 
were required to attend the graduation ceremony.!** In addition, the court 
said, Lee turned on the fact that the students were so young and impressiona- 





114. 505 U.S. 577, 112 S. Ct. 2649 (1992). 
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ble that they could easily perceive any officially sanctioned prayer as an en- 
dorsement of religion.!*° 

The Seventh Circuit agreed with the district court’s analysis of Lemon v. 
Kurtzman, finding that the commencement prayer did not advance or inhibit 
religion and that any entanglement it caused between the university and reli- 
gion was de minimis from a First Amendment perspective.'*° The court thus 
affirmed the summary judgment ruling in favor of the university: 


Here the University’s practice of having an invocation and benediction 
at its commencements has prevailed for 155 years and is widespread 
throughout the nation. Rather than being a violation of the Establish- 
ment Clause, it is ‘simply a tolerable acknowledgment of beliefs widely 
held among the people of this country.”!?’ 


The Sixth Circuit Court of Appeals reached a similar result in Chaudhuri 
v. Tennessee.'?8 In Chaudhuri, a Hindu faculty member at Tennessee State 
University challenged the University’s practice of including religious invoca- 
tions and benedictions at many official events, especially commencement cer- 
emonies. In response to Chaudhuri’s complaints, university officials ordered 
that the prayers continue, but that they be nonsectarian, “generic,” and avoid 
any references to Jesus Christ. The prayers were delivered by a professor 
who was also a clergyman, and by local religious leaders appearing at the 
university’s invitation.!2° 

Still unsatisfied, Chaudhuri sued the university in federal court, alleging 
among other things that the official prayers violated the Establishment 
Clause. He claimed that because, as a faculty member, he was required to 
attend many official events at which prayers were offered, his First Amend- 
ment rights were being violated.!°° Following his motion for a preliminary 
injunction to halt prayers at the upcoming commencement ceremony, the 
University did away with the prayers altogether and replaced them with an 
official moment of silence. Based on the new policy, the district court denied 
Chaudhuri’s request for an injunction.!*! 

At the commencement ceremony, the official moment of silence proved to 
be anything but silent. Several people began to recite the Lord’s prayer 
aloud. Many others in the audience joined in and loud applause followed. 
University officials claimed that they had no advance knowledge of what was 
going to happen. Chaudhuri renewed his motion for injunctive relief, point- 
ing out that official prayers were still being offered at university functions 
other than graduation. He also sought an injunction to stop the official mo- 
ments of silence.'*? The injunction was denied, and the graduation incident 
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was repeated at the University’s summer graduation. School officials again 
denied complicity in the prayers.'35 

Following discovery, the court granted the University’s motion for sum- 
mary judgment on the Establishment Clause and Free Exercise Clause 
claims.'** Chaudhuri appealed to the Sixth Circuit Court of Appeals. Be- 
cause Chaudhuri asserted a claim for monetary damages arising from the 
University’s former policy permitting official prayer, the constitutionality of 
that policy was still a live issue. His claims for injunctive and declaratory 
relief, by contrast, were found to have become moot.!*5 

In applying the Lemon test to the University’s former official prayer pol- 
icy, the Sixth Circuit found no Establishment Clause violation. While “[a]ny 
prayer has a religious component,”!** the University’s purpose was not to 
promote religion but to solemnize an important occasion. The prayers, thus, 
had a legitimate secular purpose.'?’? The same is true with regard to the offi- 
cial moment of silence, despite Chaudhuri’s argument that they were merely 
“a ruse designed to foster prayer at TSU functions.”'** Because Chaudhuri 
could produce no evidence that University officials were complicit in the au- 
dience’s recitation of prayers, the prayers did not violate the Establishment 
Clause.!%? 


Applying the second part of the Lemon test, the Chaudhuri court con- 
cluded that: 


[i]t would not be reasonable to suppose that an audience of college- 
educated adults could be influenced unduly by prayers of the sort in 


question here. If these prayers ‘endorsed’ religion, the endorsement 
was indirect, remote, and incidental—and a de minimis religious gesture 
does not, by itself, create an Establishment Clause problem.'*° 


Moreover, the court wrote, “[n]o reasonable observer could conclude that 
TSU, merely by requesting a moment of silence at its functions, places its 
stamp of approval on any particular religion or religion in general.”'*! Not- 
ing the very limited role of TSU officials under the former prayer policy and 
under the moment of silence policy, the court also held that “the practice of 
including nonsectarian prayers or moments of silence at TSU events creates 
[no] church-state entanglement at all, let alone ‘excessive’ entanglement.”!*? 

The Sixth Circuit agreed with the lower court that the analysis of the 
Supreme Court in Lee v. Weisman did not apply in a higher education setting 
because of the mature nature of the audiences involved. 
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Lee v. Weisman does not control the case at bar. In fact, the Lee Court 
explicitly declined to decide the question presented here: ‘Finding no 
violation under these circumstances would place objectors in the di- 
lemma of participating, with all that implies, or protesting. We do not 
address whether that choice is acceptable if the affected citizens are ma- 
ture adults, but we think the State may not... place primary and secon- 
dary school children in this position.’'** 


In addition, the court found that despite Chaudhuri’s protestations to the 
contrary, none of the events featuring official prayers, or alternatively, offi- 
cial moments of silence, were mandatory for faculty members.'** As such, 
the court concluded, the element of coercion so important in Lee was absent 
in Chaudhuri. “We cannot accept the notion that Dr. Chaudhuri was ‘co- 
erced’ into participating in the prayers merely because he was present. He 
may have found the prayers offensive, but that reaction, in and of itself, does 
not make them unconstitutional.”!* 


A dissenting judge complained of the majority’s “ambiguous treatment of 
the nonsectarian prayer-based challenge brought by Chaudhuri.”'*° The 
judge wrote that even the elimination of any reference to Jesus Christ did not 
render the University’s prayers acceptable from a First Amendment perspec- 
tive: “The mere omission of the name Jesus Christ does not ipso facto render 
an otherwise Christian prayer neutral. Rather than determining that a partic- 
ular name has been omitted from state-sponsored speech, we are required to 
determine whether the effect if a given state-sponsored practice establishes 
religion.”'*” Because the prayers were originally Christian, he reasoned, the 
retention of the prayers sans reference to Jesus would have been seen by 
Christians as an attempt to preserve their prayers.'4 

In light of the decisions in Tanford and Chaudhuri, and particularly the 
analysis of the courts involved, it appears to be a safe conclusion that offi- 
cially sanctioned prayer and, by implication, moments of silence at public 
college and university events, will not typically be found to violate the First 
Amendment. By focusing so heavily on the elements of coercion and audi- 
ence maturity in Lee v. Weisman, the Supreme Court made such an outcome 
perhaps inevitable. Still, it strikes some as curious that federal courts can 
find a secular purpose for a policy or practice of solemnizing official events 
through prayer. 

There was one other case of interest addressing the Establishment Clause 
in higher education. In Columbia Union College v. Clarke,'*? a federal dis- 
trict court in Maryland ruled that a private college was so pervasively reli- 
gious that it was properly precluded by the Establishment Clause from 
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receiving direct state funding. The court noted that, “[u]nder the Establish- 
ment Clause, a state may not directly fund institutions that are so ‘pervasively 
sectarian’ that religion permeates even the secular facets of the institu- 
tions.”'°° Applying the legal test set out by the Supreme Court for these 
cases, the court concluded that Columbia Union College was indeed perva- 
sively religious.'°'! The court further held that, even if the denial of state 
funding in the case constituted discrimination based on the religious content 
or viewpoint of speech at the College, it was justified by the government’s 
compelling interest in complying with the Establishment Clause.'>? 


B. The Free Exercise Clause 


While there were no significant cases in the past year addressing Free Ex- 
ercise Clause claims independently, several such claims arose in cases, al- 
ready discussed, that were primarily about the Establishment Clause. 
Indeed, such claims are often presented as little more than afterthoughts in 
Establishment Clause disputes. Federal courts are thus firm in requiring a 
strong showing from plaintiffs who present such Free Exercise claims. 

For example, in Chaudhuri v. Tennessee,'*? the plaintiff asserted that a 
state university’s policy permitting prayers and moments of silence at official 
events violated the Establishment Clause and his rights under the Free Exer- 
cise Clause. After engaging in a lengthy analysis disposing of Chaudhuri’s 
Establishment Clause claim, the Sixth Circuit Court of Appeals summarily 
rejected his Free Exercise claim as well: “Having found that Dr. Chaudhuri 
was not required to participate in any religious exercise he found objectiona- 
ble, we conclude that his Free Exercise claim is without merit. There has 
been no showing that his practice of Hinduism was constrained or abridged 
in any way.”!°* The Chaudhuri case demonstrates how Establishment Clause 
and Free Exercise Clause claims are often tied together in such a way that 
disposing of the former necessarily disposes of the latter. 

In Columbia Union College v. Clarke,'°> the Maryland federal district 
court rejected the claim of the College that its Free Exercise rights were vio- 
lated by Maryland’s withdrawal of state financial aid. The State had deter- 
mined that the College was so pervasively religious that continuing to 
provide financial aid would place the State in violation of the Establishment 
Clause. The court found that Maryland acted neutrally and that, even if it 
had not, its action was nevertheless justified under the strict scrutiny standard 
of legal review: “It is well-settled in the Fourth Circuit that the avoidance of 
a violation of the Establishment Clause is a compelling state interest justify- 
ing an alleged burden on the free exercise of religion.”!*° 
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The Columbia Union College decision illustrates another way in which the 
Establishment Clause and the Free Exercise Clause often interact: a public 
institution attempting to accommodate the Free Exercise rights of its employ- 
ees or others may find itself in violation of the Establishment Clause for 
favoring one religion over another or religion over irreligion. For an excel- 
lent discussion of this problem, see Rosenberger v. Rectors and Visitors of the 
University of Virginia.'>’ 


C. The Religious Freedom Restoration Act 


Last year’s review contained a discussion of City of Boerne v. Flores,!** in 
which the U.S. Supreme Court struck down the Religious Freedom Restora- 
tion Act (RFRA) as a violation of the separation of powers doctrine. The 
decision was significant because RFRA had a sweeping effect on the opera- 
tions of colleges and universities, imposing a legal standard in Free Exercise 
Clause Cases different from that adopted by the Supreme Court. 

In Flores, the Justices stated that “[t]he power to interpret the Constitu- 
tion in a case or controversy remains in the Judiciary”'°? and took Congress 
to task for attempting to usurp that power. Last year’s review predicted that 
“there is a strong chance that the political forces that produced RFRA will 
continue their effort to return Free Exercise Clause jurisprudence to its pre- 
Smith incarnation.”'©° That effort has in fact continued apace, with Congress 
actively considering alternatives to RFRA that would avoid the wrath of the 
Supreme Court. 


There has also been activity on another front. Several law professors testi- 


fied before Congress that the Flores decision did not spell the end of RFRA 
after all. Because the Supreme Court did not expressly address Congress’ 
authority to apply RFRA to federal laws, they said, it arguably still applies to 
federal laws and regulations. This interpretation of Flores is not entirely 
without support because the Court objected to RFRA only on the grounds 


that it went beyond Congress’ Fourteenth Amendment power over the 
states.'°! 


CONCLUSION 


The conclusion to last year’s review identified three trends in First 
Amendment cases involving higher education: cases by educators raising free 
speech objections to terminations and other adverse employment decisions; 
complaints by students about the classroom speech of professors, especially 
speech allegedly constituting sexual harassment; and lawsuits by students as- 
serting the university policies and practices violate their religious rights. All 
three trends continued during 1997. Cases by educators have come to domi- 
nate, at least in frequency, disputes over the First Amendment in higher edu- 
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cation. Students continue to object to the classroom speech of their 
professors and to university policies which, they say, infringe on their rights 
under the Free Exercise Clause. 

Nevertheless, 1997 was far from a carbon copy of 1996. The Reno decision 
is only the first in what promises to be a long series of judicial decisions di- 
rectly affecting the ability of colleges and universities to regulate computer 
speech on campus. And higher education as a whole will face increasing un- 
certainty over the practice of using mandatory student fees to fund programs 
and expression to which many students strenuously object. As a result of 
these and other developments, the lives of officials and attorneys at colleges 
and universities are certain to be more complicated than ever. 
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FEDERAL IMMUNITY LAW IN 
HIGHER EDUCATION: A REVIEW OF 
THE 1997 JUDICIAL DECISIONS 


CHRISTOPHER JOHNSEN! 


The purpose of this article is to monitor developments in immunity law 
applicable to higher education. Most immunity law discussed herein only ad- 
dresses public institutions. Furthermore, the focus is on developments in fed- 
eral law. 


A. Eleventh Amendment Immunity 


Public universities and colleges are typically created by state legislatures 
or state constitutions. As state agencies, almost all of these institutions are 
entitled to raise any defense to liability the state may raise, including the 
Eleventh Amendment, which provides: 


The judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of 
the United States by Citizens of another State, or by Citizens or Sub- 
jects of any Foreign State. 


Although a casual reading of the provision implies that only diversity juris- 
diction against a State is prohibited (yet not so casual as to preclude a court 
of appeals from making the same observation),* the Supreme Court extended - 
this prohibition in 1890 to suits brought even by a state’s own citizens.* Over 
time, the Court has developed an even broader understanding of this 
provision: 


[W]e have understood the Eleventh Amendment to stand not so much 
for what it says, but for the presupposition of our constitutional struc- 
ture which it confirms: that the States entered the federal system with 
their sovereignty intact; that the judicial authority in Article III is lim- 
ited by this sovereignty. . . © 





1. The author is an assistant attorney general for the State of Texas. The opinions 
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The result is that the Eleventh Amendment functions to protect states from 
suits without their express consent.® Although in the past the Supreme Court 
has interpreted the Eleventh Amendment as a jurisdictional bar,’ it has lately 
tried to revise this conception to something more like a recognition of the 
States’ sovereign immunity from suit. “The Amendment .. . enacts a sover- 
eign immunity from suit, rather than a nonwaivable limit on the federal judi- 
ciary’s subject-matter jurisdiction.”* This tension results from the unusual 
attributes of Eleventh Amendment immunity. The Eleventh Amendment is 
unique in a jurisdictional sense in that the Supreme Court does not require 
federal courts to raise Eleventh Amendment jurisdictional concerns sua 
sponte.° Normally, because the presumption is against jurisdiction, the party 
asserting federal jurisdiction has the burden of establishing that jurisdiction.'° 
Some circuits, however, view the Eleventh Amendment as an affirmative de- 
fense rather than a jurisdictional bar, and require the defendants asserting it 
to shoulder the burden of proof that federal courts lack jurisdiction.'! The 
Eleventh Amendment is also unique in that it permits federal court jurisdic- 
tion to be expanded through abrogation by Congress or through express con- 
sent or waiver by the States.'2 The Supreme Court has yet to decide 
formally whether Eleventh Amendment immunity is a question of subject 
matter jurisdiction.'? 


Although the Supreme Court has recognized the jurisdictional nature of 
the Eleventh Amendment, in that it can be raised at any time in litigation, it 
nonetheless declined to hold that it is “co-extensive” with the limitations on 
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judicial authority as defined by Article III of the United States 
Constitution.'* 


Claims against state agencies such as universities are generally barred. 
Claims against state officials, sued in their official capacity, are only partially 
barred. Such suits are suits against the office, not the individual. “[It] is not a 
suit against the official but rather is a suit against the official’s office,” and 
“als such, it is no different from a suit against the State itself.”'5 In contrast 
to those claims seeking monetary relief, when a plaintiff seeks to enjoin a 
state official from violating federal law, in certain circumstances, the suit may 
not be barred by the Eleventh Amendment.'© The Ex Parte Young doctrine 
has been considered necessary by the Supreme Court in order to “vindicate 
federal rights and hold state officials responsible to ‘the supreme authority of 
the United States.’”'’? This doctrine is to be construed strictly and nar- 
rowly.'® In particular, any injunctive relief should be prospective in nature, 
and should not include retroactive compensatory monetary relief.'? Because 
a Suit against state officials alleging the violation of state law does not impli- 
cate the Supremacy Clause principles underlying Ex Parte Young, the excep- 
tion is inapplicable, and such a suit is barred by the Eleventh Amendment.”° 
This jurisdictional bar extends to state law claims brought into federal court 
under supplemental jurisdiction.”! 


The Supreme Court restricted the availability of Ex Parte Young in Idaho 


v. Coeur d’Alene Tribe of Idaho.??_ The Court limited Ex Parte Young where 
federal claims had been raised, but claims that the Court characterized as the 


“functional equivalent of a quiet title action.”*> The Court required some 
analysis of the states’ “special sovereignty interests.” The balancing test 
spelled out in the principal opinion failed to garner a majority of votes, so 
exactly what analysis is necessary is not clear. The Court also suggested that 
it was curtailing the availability of the Ex Parte Young doctrine for the classic 
situation of a suit to force state officials to conform to federal law.7* The 
appellate courts interpreting Coeur d’Alene are split regarding whether the 
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decision restricts Ex Parte Young under the circumstance where there was the 
threat of ongoing violations of federal law.?° 

The Tenth Circuit grappled with Coeur d’Alene in Elephant Butte Irriga- 
tion District Of New Mexico v. Department of the Interior,?® in which the irri- 
gation district sued the federal government, the state of New Mexico and 
state officials for allegedly retaining profits from a recreational land lease. 
The district court refused to dismiss the governor and certain state officials, 
and they filed an interlocutory appeal of this denial of their claimed Eleventh 
Amendment immunity. The plaintiffs argued that a statute enacted by Con- 
gress in 1962 giving New Mexico the right to profits from land leases for 
grazing and farming trampled their decades-old rights to profits from these 
lands stemming from earlier contracts with the United States. The plaintiffs 
sought declaratory relief from the state that the later leases were void or to 
have them reformed. The district court dismissed these claims against the 
state and the agencies pursuant to the Eleventh Amendment, but found that 
the state officials were part of ongoing violations of federal law and thus the 
Ex Parte Young exception applied to the claims against them. What con- 
cerned the court of appeals was that the relief sought dealt squarely with 
significant state property interests. The Tenth Circuit has interpreted Coeur 
d’Alene as adding a new element to Ex Parte Young: the court must examine 
“whether the relief the Plaintiffs seek against the state officials ‘implicates 
special sovereignty interests,’ and ‘whether that requested relief is the func- 
tional equivalent to a form of legal relief against the state that would other- 
wise be barred by the Eleventh Amendment.’”?’ This assessment was added 
to the court’s existing Ex Parte Young analysis, which includes determining 
whether the action is against the state or the official, whether the conduct 
alleged constitutes a violation of federal law or merely tortious interference 
with his state law property rights, and whether the relief sought is truly pro- 
spective injunctive relief or is really retrospective compensatory relief from 
the state treasury.”* 

The court of appeals held that the state was not the real party in interest 
because the state could not “authorize” its officials to violate federal law.”° 
For the second element, the court relied on a 1947 Supreme Court case to 
require only that the alleged federal claim “state[d] a non-frivolous, substan- 
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26. 1998 WL 774652 (10th Cir. Nov. 6, 1998). 

27. Id. at *5 (quoting ANR Pipeline Co. v. Lafaver, 150 F.3d 1178, 1190 (1998)). 

28. Id. at *5 (citing Florida Dept. of State v. Treasure Salvors, Inc., 458 U.S. 670, 690, 
102 S. Ct. 3304, 3317 (1982)). 

29. Id. Since the state cannot act except through its officials, it seems hard to imagine 
what circumstances would lead the court to find otherwise. 
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tial claim” for violating federal law that was not “solely for the purpose of 
obtaining jurisdiction.”*° The court found that there was a cognizable allega- 
tion that the state was “enjoying” the fruits of an illegal contract with the 
federal government, in violation of federal law. The plaintiffs argued that 
because they only sought prospective compliance with federal law, the relief 
they sought was prospective in nature. The court determined that the “over- 
riding question” was not whether the injunctive relief would have any future 
impact on the state treasury (which the invalidated lease would surely have), 
but rather “whether the relief will ‘remedy future rather than past 
wrongs.’”’3! Finally, the court looked at whether the relief sought would be an 
excessive intrusion on special state sovereignty interests, or whether it would 
be more incidental to those interests. Of course, it was being asked to decide 
New Mexico’s asserted property interests in the leases, and noted that it was 
in the same situation as the Ninth Circuit in Coeur d’Alene when it was re- 
versed by the Supreme Court. The court struggled with how to distinguish 
among all possible state interests in property. The court decided, based upon 
“implicit” reasoning in Coeur d’Alene, that the leases in dispute did not rise 
to the level of “special sovereignty interests.” Simply put, title to property, 
even submerged property, was more of a special sovereignty interest than 
readjusting profits from some uses of recreational lands.** The court af- 
firmed the district court’s application of Ex Parte Young to the state officials 
and denied their claim to Eleventh Amendment immunity. 

One Eleventh Amendment issue has become relatively settled: indemnifi- 
cation of state officials for judicial determinations of liability. Court decisions 
have been reasonably consistent in their determinations that a state’s choice 
to indemnify state officials does not create a liability on the state treasury 
that is barred by the Eleventh Amendment.** 


1. Abrogation 


Seminole Tribe of Florida v. Florida** has continued to spawn litigation in 
this area. In Seminole Tribe, the Supreme Court limited Congress’ authority 
to abrogate the States’ Eleventh Amendment immunity to those provisions 
enacted pursuant to its power under § 5 of the Fourteenth Amendment. The 
Court held that the jurisdiction of an Article III court was restricted by the 
Eleventh Amendment, and Congress could not use its Article I powers to 
circumvent that restriction.*> The significance of Seminole Tribe, of course, is 
that its holding is not limited to those statutes enacted pursuant to the Indian 





30. Id. at *6 (quoting Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 
690 n.10, 69 S. Ct. 1457, 1461 n.10 (1949)). 


31. Id. at *7 (quoting Coeur d’Alene Tribe v. Idaho, 42 F.3d 1244, 1252 (9th Cir. 
1994)). 

32. Id. at *8-9. 

33. See, e.g., Ashker v. California Dept. of Corrections, 112 F.3d 392, 395 (9th Cir. 
1997), cert. denied, 118 S. Ct. 168 (1997). 

34. 517 US. 44, 116 S. Ct. 1114 (1996). 

35. Id. at 70-71, 116 S. Ct. at 1131-32. 
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Commerce Clause—the Court could find no “principled distinction” between 
that clause and, for example, the Interstate Commerce Clause.*° 


In 1997, the Supreme Court struck down the Religious Freedom Restora- 
tion Act in City of Boerne v. Flores.’ The Court held that Congress had 
exceeded its authority to legislate under § 5 of the Fourteenth Amendment, 
authority which only allows them to enact legislation under § 5 that deters or 
remedies violations of the Fourteenth Amendment.** To pass muster, such 
legislation must have a “congruence and proportionality between the injury 
to be prevented or remedied and the means adopted to that end.”°? Reme- 
dies that seem out of proportion to the “evil presented” would not remedy 
constitutional violations as much as create substantive changes in constitu- 
tional protections, and thus would be unconstitutional expansions of legisla- 
tive power.*? 


Many circuits have held that, under Seminole Tribe, the provision of the 
Fair Labor Standards Act that provides for the abrogation of the States’ 
Eleventh Amendment immunity is unconstitutional.4! Several courts have 
addressed separately that section of the Fair Labor Standards Act known as 
the Equal Pay Act, and, contrary to the Fair Labor Standards Act holdings, 
have found the Equal Pay Act to withstand Seminole Tribe challenges.** Sev- 
eral courts have ruled on Seminole Tribe arguments regarding the Age Dis- 
crimination in Employment Act (ADEA). Most have ruled that the ADEA 
was passed pursuant to § 5 of the Fourteenth Amendment.** Among other 
statutes assessed have been the Family and Medical Leave Act,*# Americans 
With Disabilities Act,* Title VI of the Civil Rights Act of 1964,*° the Civil 





Id. at 63, 116 S. Ct. at 1127. 
117 S. Ct. 2157 (1997). 

Id. at 2163-64. 

Id. at 2164. 

Id. at 2163-70. 

. See, e.g., Abril v. Commonwealth of Va., 145 F.3d 182 (4th Cir. 1998); Wilson- 
Jones v. Caviness, 99 F.3d 203 (6th Cir. 1996); Close v. State of N.Y., 125 F.3d 31 (2d Cir. 
1997); Quillin v. State of Or., 127 F.3d 1136 (9th Cir. 1997); Varner v. Illinois State Univ., 
972 F. Supp. 458 (C.D. Ill 1997). 

42. Timmer v. Michigan Dept. of Commerce, 104 F.3d 833, 838-39 (6th Cir. 1997); 
Gehrt v. University of Ill. at Urbana-Champaign Coop. Extension Serv., 974 F. Supp. 1178 
(C.D. Ill 1997); Ussery v. State of La., 962 F. Supp. 922, 927-29 (W.D. La. 1997). 

43. Hurd v. Pittsburgh State Univ., 109 F.3d 1540, 1545 (10th Cir. 1997) (abrogated); 
Blanciak v. Allegheny Ludlum Corp., 77 F.3d 690, 695 (3d Cir. 1996); Pietraszewski v. 
Buffalo State College, 1997 WL 436763 (W.D.N.Y. Aug. 1, 1997) (abrogated); Humanen- 
sky v. Board of Regents of the Univ. of Minn., 958 F. Supp. 439 (D. Minn. 1997) (barred). 
But see McPherson v. University of Montevallo, 938 F. Supp. 785 (N.D. Ala. 1996) 
(barred). 

44. 29 U.S.C. § 2601; Jolliffe v. Mitchell, 986 F. Supp. 339 (W.D. Va. 1997). 

45. Crawford v. Indiana Dep’t of Corrections, 115 F.3d 481, 487 (7th Cir. 1997) (abro- 
gated); Clark v. California, 123 F.3d 1267 (9th Cir. 1997) (same). But see Nihiser v. Ohio 
Envt’l. Protection Agency, 979 F. Supp. 1168, 1176 (S.D. Ohio 1997); and Brown v. North 
Carolina Div. of Motor Vehicles, 987 F. Supp. 451, 460 (E.D.N.C. 1997). 

46. Lesage v. State of Tex., 158 F.3d 213 (Sth Cir. 1998). 
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Rights Act of 1991,47 the Rehabilitation Act,*® Title IX of the Education 
Amendments of 1972,4° and the Emergency Medical Treatment and Active 
Labor Act.°° 

The focus of most of these cases is the purpose and scope of § 5 of the 
Fourteenth Amendment, and the proper methods of assessing Congressional 
intent and Congressional authority to legislate under that provision. The in- 
dependent sovereignty of the States was expressly limited by passage of the 
Fourteenth Amendment, and specifically by the enforcement provisions of 
§ 5.5! While it is well established that Congress must be express and une- 
quivocal in any effort to demonstrate its intent to abrogate Eleventh Amend- 
ment immunity,” it is not as well established how Congress can establish 
under which authority it is acting, or whether it even has to.°> Some courts 
argue that as long as Congress could have enacted a provision under § 5, no 
further analysis is necessary to establish the provision as a valid exercise of 
Congress’ authority.** 

Although the Tenth Circuit had already held in 1997 that Congress had 
passed the ADEA pursuant to §5 of the Fourteenth Amendment, in 
Migneault v. Peck,*° the Tenth Circuit again addressed the ADEA, this time 
assessing whether Congress exceeded its authority under § 5 when it passed 
the ADEA. Relying on City of Boerne v. Flores>’ and Gregory v. Ashcroft>*® 
the court of appeals determined that the Equal Protection Clause of the 
Fourteenth Amendment bars arbitrary age discrimination, and that the 
ADEA is remedial and not substantive in nature. The court concluded that 
since non-arbitrary age discrimination was not prohibited by the statute, and 
that the statute only covers that proportion of the working population found 
to suffer from societal discrimination, it was narrowly drawn.°? Being nar- 
rowly drawn and remedial, the court of appeals held that Congress has not 
exceeded its authority under § 5 when it passed the ADEA. 





47. Gehrt v. University of Ill. at Urbana-Champaign Coop. Extension Serv., 974 F. 
Supp. 1178 (C.D. Ill 1997) (abrogated). 

48. Clark, 123 F.3d 1267 (9th Cir. 1997) (abrogated). 

49. Doe v. University of Ill., 138 F.3d 653 (7th Cir. 1998); Crawford v. Davis, 109 F.3d 
1281 (8th Cir. 1997); Franks v. Kentucky Sch. for the Deaf, 142 F.3d 360 (6th Cir. 1998); 
Thorpe v. Virginia State Univ., 6 F. Supp. 2d 507 (E.D. Va. 1998). But see Rowinsky v. 
Bryan Indep. Sch. Dist., 80 F.3d 1006 (Sth Cir. 1996). 

50. Vazquez Morales v. Estado Libre Asociado De Puerto Rico, 967 F. Supp. 42 (D. 
P.R. 1997). 

51. Fitzpatrick v. Bitzer, 427 U.S. 445, 456, 96 S. Ct. 2666, 2671 (1976). 

52. Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 54, 116 S. Ct. 1114, 1123 (1996) 
(citing Dellmuth v. Muth, 491 U.S. 223, 227-28, 109 S. Ct. 2397, 2400 (1989)). 

53. EEOC v. Wyoming, 460 U.S. 226, 243 n.18, 103 S. Ct. 1054, 1064 n.18 (1983). 
Fullilove v. Klutznick, 448 U.S. 448, 476-78, 100 S. Ct. 2758, 2773-74 (1980); Fitzpatrick, 427 
USS. at 453 n.9, 96 S. Ct. at 2670 n.9. 

Crawford v. Davis, 109 F.3d 1281, 1283 (8th Cir. 1997). 

Hurd v. Pittsburgh State Univ., 109 F.3d 1540, 1546 (10th Cir. 1997). 
158 F.3d 1131 (10th Cir. 1998). 

521 U.S. 507, 117 S. Ct. 2157 (1997). 

501 U.S. 452, 470, 111 S. Ct. 2395, 2406 (1991). 

Migneault, 158 F.3d at 1133-34. 
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The Seventh Circuit has a somewhat different test of whether a statute 
meets the second prong of Seminole Tribe than that devised by the Fifth Cir- 
cuit: a statute is “appropriate legislation under § 5 of the Fourteenth Amend- 
ment if the enactment is plainly adapted to enforcing the Equal Protection 
Clause and not prohibited by but is consistent with the letter and spirit of the 
Constitution.”©° The court of appeals applied this test to a renewed challenge 
to the Age Discrimination in Employment Act (ADEA) by the University of 
Illinois in Goshtasby v. Board of Trustees of the University of Illinois.©' After 
deciding that it had no compelling reason to revisit a prior decision regarding 
whether Congress had acted to remove the Eleventh Amendment immunity 
with unmistakable clarity, it then decided it had no reason to revisit another 
pre-Seminole Tribe decision finding that Congress had enacted the ADEA 
pursuant to § 5. The court emphatically held that Seminole Tribe had not 
changed the prevailing test regarding whether Congress enacted a provision 
pursuant to § 5 of the Fourteenth Amendment.® So the court retained its 
view that the proper test is whether the Congress could have adopted a provi- 
sion under § 5 (that is, whether it is “plainly adapted to enforcing the Equal 
Protection Clause and not prohibited by but is consistent with the letter and 
spirit of the Constitution”) and not whether Congress actually made it clear 
that it was invoking § 5. 

But the University of Illinois had more challenges to the ADEA. It ar- 
gued that the ADEA created new substantive rights, and thus could not be 
interpreted as enforcing existing constitutional rights, as required by City of 
Boerne v. Flores.°* The University of Illinois argued that since the Supreme 
Court had never held that older citizens were a protected or suspect class or 
that age-based legislation was subject to strict scrutiny, the Supreme Court 
had never recognized protection from age discrimination as a substantive 
right found in the Equal Protection Clause. [The Seventh Circuit disagreed, 
arguing that the Supreme Court had conceded “sub silentio” two decades 
earlier that protection from age discrimination came within the Equal Protec- 
tion Clause, and, curiously, arguing that the Supreme Court would have in- 
validated those statutes by the reasoning in City of Boerne, decided almost 
twenty years later.]® The court of appeals held that enforcement of the 





60. Goshtasby v. Board of Trustees of the Univ. of IIll., 141 F.3d 761, 767 (7th Cir. 
1998) (quoting Katzenbach v. Morgan, 384 U.S. 641, 651, 86 S. Ct. 1717, 1724 (1966), quot- 
ing M’Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 421, 4 L. Ed. 579 (1819)) (internal 
quotations omitted). 

61. Id. 

62. Id. at 768 (citing CSX Transp., Inc. v. Board of Pub. Works of W. Va., 138 F.3d 
537, 539-40 (4th Cir. 1998); Doe v. University of Iil., 138 F.3d 653, 659-61 (7th Cir. 1998); 
Sacred Heart Hosp. v. Pennsylvania, 133 F.3d 237, 244 (3d Cir. 1998); Clark v. California, 
123 F.3d 1267, 1271 (9th Cir. 1997); Mills v. Maine, 118 F.3d 37, 43 (1st Cir. 1997); Hurd v. 
Pittsburgh State Univ., 109 F.3d 1540, 1545 (10th Cir. 1997); Crawford v. Davis, 109 F.3d 
1281, 1283 (8th Cir. 1997). 

63. Id. at 766-68. 

64. Id. at 769-72 (citing City of Boerne v. Flores, 521 U.S. 507, 117 S. Ct. 2157 (1997). 

65. Jd. at 770-71 (citing Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 96 
S. Ct. 2562 (1976) (per curiam) (mandatory retirement of police officers) and Vance v. 
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Fourteenth Amendment was not limited to invidious discrimination of sus- 
pect classes, but extended to discriminatory actions that were subject to ra- 
tional-basis scrutiny. The university finally argued that the remedies were 
so out of proportion to the problem of age discrimination that, again, the 
ADEA was in reality substantive and not simply remedial. The court re- 
viewed the evidence of age discrimination before Congress (e.g., that quali- 
fied workers were being fired, not hired, and paid less because of their age, 
that adverse employment decisions were being made on the basis of stereo- 
types, that age was not a good predictor of performance, and that age was 
being used as a proxy for ability) and determined that the ADEA was nar- 
rowly drawn, applied a rational basis, addressed stereotyping by requiring 
employment decisions to be based upon merit or the underlying factors in- 
stead of age directly, and thus was proportional to the alleged harm.*’ 

In Velasquez v. Frapwell,®* Judge Posner of the Seventh Circuit addressed 
claims by a fired lawyer from the University of Indiana that his termination 
was in violation of the Uniformed Services Employment and Reemployment 
Rights Act (USERRA). Velasquez argued that his frequent absence while 
attending activities for the Indiana National Guard was the reason the uni- 
versity fired him. The district court dismissed his USERRA claim, which was 
pled only against the university, based on the Eleventh Amendment, and Ve- 
lasquez appealed. The statute expressly subjects the States to liability for 
violating its provisions.” Judge Posner, apparently conceding that the statute 
was sufficiently express, focused on Velasquez’s claims that the provision was 
enacted pursuant to §5 of the Fourteenth Amendment, and, alternatively, 
that it was enacted pursuant to the war powers of Article I, and that such 
authority is sufficiently different from the Commerce Clause as to avoid the 
barrier of Seminole Tribe.”' In an interesting analysis of USERRA, Judge 
Posner tried to distinguish the reasoning of cases such as Goshtasby, which 
addressed the ADEA. Observing that military personnel were no more a 
suspect class than police or firemen, he conceded that firing someone for 
their military service did not actually violate the Equal Protection Clause, 
and so USERRA could not be held in a straightforward manner to have been 
enacted to enforce § 5.7? In deciding that USERRA had not been enacted to 
enforce the Fourteenth Amendment, Judge Posner focused on the findings of 
the Supreme Court that the aged and the mentally retarded are subject to 
negative stereotypes and “irrational” prejudice, whereas military personnel 





Bradley, 440 U.S. 93, 99 S. Ct. 939 (1979) (mandatory retirement of foreign service 
employees)). 
66. /d. at 771 (citing Bankers Life & Cas. Co. v. Crenshaw, 486 U.S. 71, 83, 108 S. Ct. 
1645, 1653 (1988)). 
. Id. at 771-72. 

1998 WL 787226 (7th Cir. Nov. 12, 1998). 

38 U.S.C. § 4301. 

38 U.S.C. § 4323(c)(2)(B)(7). 

. Apparently this second argument was also the argument of the United States, 
which intervened in order to defend the constitutionality of the provision being challenged 
by the University of Indiana. 

72. Velasquez, 1998 WL 787226, at *2. 
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are not subject to these societal disadvantages and the USERRA was not 
enacted to combat those values.’* 


Judge Posner and the court then addressed the argument of the United 
States, that the USERRA could have been enacted pursuant to the war pow- 
ers of Article I, which predates the enactment of the Eleventh Amendment. 
Acknowledging that there was great historical uncertainty related to the sta- 
tus of the states’ retention of war powers and sovereign immunity at the 
country’s inception, the court noted that there was no basis in contested his- 
tory to overturn two Supreme Court decisions.”4 


The Fifth Circuit recently held that Title VI of the Civil Rights Act was 
passed pursuant to § 5 of the Fourteenth Amendment.” The University of 
Texas denied Francois Lesage admission to a Ph.D. program in counseling 
psychology. Lesage was denied admission in the last admission cycle before 
the Fifth Circuit effectively abolished affirmative action in Texas in Hopwood 
v. Texas.’”° The university won summary judgment, arguing that Lesage was 
omitted from the applicant pool prior to any application of affirmative action 
principles, and that, irrespective of such considerations, Lesage would have 
been denied admission. The Fifth Circuit decided otherwise, remanding the 
case to resolve what it felt were material fact questions regarding when race 
was used by the admissions committee. The court of appeals also addressed 
the university’s argument that the Eleventh Amendment barred Lesage’s Ti- 
tle VI claims. The court held that 42 U.S.C. § 2000d-7 was an unequivocal 
expression of Congress’ intent to abrogate the States’ Eleventh Amendment 
immunity for Tithe VI.”?7 The court then analyzed whether Title VI was 
passed with appropriate authority under § 5 of the Fourteenth Amendment. 
The Fifth Circuit has interpreted this test to involve “two primary facets: the 
extent of the threatened constitutional violations, and the scope of the steps 
provided in the legislation to remedy or prevent such violations.”’* The 
court, looking at Title VI as an application of the Equal Protection Clause, 
found that Title VI prohibited “precisely that which the Constitution prohib- 
its in virtually all possible applications.” The Court ignored the argument 
that a remedy that permits the selective and discretionary discrimination by 
entities which choose to forego federal funds is contrary to the comprehen- 
sive prohibitory nature of the Fourteenth Amendment, and more in conform- 
ance with a Spending Clause statute. The court of appeals was unimpressed 
with the argument that Title VI was a Spending Clause statute, concluding 





43s. Gastar: 


74. Id. at *4-6. Moreover, as Congress had added a new provision authorizing the 
federal government to sue on behalf of aggrieved military personnel, the court decided that 
abuse was unlikely. 

75. Lesage v. University of Tex., 158 F.3d 213 (Sth Cir. 1998). See also Bryant v. New 
Jersey Dep’t of Transp., 1 F. Supp. 2d 426 (D.N.J. 1998). 

76. 78 F.3d 932 (Sth Cir. 1996), cert. denied, 518 U.S. 1033, 116 S. Ct. 2581 (1996). 

77. Lesage, 158 F.3d at 215. 


78. id. at 216 (quoting Coolbaugh v. Louisiana ex re/. La. Dep’t of Pub. Safety & 
Corrections, 136 F.3d 430, 435 (Sth Cir. 1998). 
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that Seminole Tribe only required them to review the statute abrogating im- 
munity, § 2000d-7, and not the substantive statute.’? 

In Litman v. George Mason University,®® the district court found exactly 
the opposite, that Title VI and Title IX were Spending Clause statutes.*! The 
court was more receptive to the argument advanced in Lesage: that a state 
agency could discriminate if it chose to forego federal funding, and that Title 
IX reached private, non-state actors, neither of which were traits of Four- 
teenth Amendment legislation.*? The court held that Congress had not effec- 
tively abrogated the States’ Eleventh Amendment immunity. 

One interesting issue still to be resolved is whether a plaintiff can bring a 
claim in that would be barred in federal court state court. The Seventh Cir- 
cuit noted in dictum that it believes that claims barred by the Eleventh 
Amendment can still be brought against an unconsenting state in the state’s 
own courts.*? This will become a hotly contested area. 

Last year, I suggested that 42 U.S.C. § 2000d-7 would become a focal point 
of much abrogation litigation. I was wrong. This provision purports to abro- 
gate the States’ Eleventh Amendment immunity for a variety of statutes, in 
omnibus fashion. Courts have viewed it only as a clear and express statement 
of Congress’ intent to abrogate the States’ immunity. Almost no court has 
questioned it under Seminole Tribe.*4 Most courts have limited their review 
of § 2000d-7 to express intent of Congress, and have gone back to the sub- 
stantive statute to assess whether it was enacted pursuant to § 5 of the Four- 
teenth Amendment, in accordance with Seminole Tribe and City of Boerne.®° 


2. Waiver 


Waiver has always been a complicated issue. What it is, and who has the 
authority to do it, has never been clear. The Supreme Court will recognize a 
waiver by a state “only where stated by the most express language or by such 
overwhelming implications from the text as [will] leave no room for any 
other reasonable construction.”*° In one of the first cases addressing this is- 
sue, Ford Motor Co. v. Department of Treasury,’’ the Supreme Court looked 





79. Id. at 216-17 (citing Ussery v. Louisiana ex rel. La. Dep’t of Health & Hosps., 150 
F.3d 431, 436 n.2 (Sth Cir. 1998). 

80. 5 F. Supp. 2d 366 (E.D. Va. 1998). 

81. The district court agreed with all the arguments advanced by the author in Lesage 
to no avail. 

82. Litman, 5 F.Supp. 2d at 373 (citing Davis v. Monroe County Bd. of Educ., 120 
F.3d 1390, 1398 n.12 (11th Cir. 1997); and Rowinsky, 80 F.3d at 1013 n.14). 

83. Velasquez v. Frapwell, 1998 WL 787226, at *6 (7th Cir. Nov. 12, 1998) (citing 
Nevada v. Hall, 440 U.S. 410, 420-21, 99 S. Ct. 1182, 1188 (1979). 

84. But see Litman, 5 F. Supp. 2d 366. Without discussion, the Supreme Court stated 
that Congress, when enacting § 2000d-7, abrogated the Eleventh Amendment for Title IX. 
See Gebser v. Lago Vista Indep. Sch. Dist., 118 S. Ct. 1989 (1998). 

85. See, e.g., Thorpe v. Virginia State Univ., 6 F. Supp. 2d 507 (E.D. Va. 1998). But see 
Lesage v. University of Tex., 158 F.3d 213 (Sth Cir. 1998). 

86. Welch v. Texas Dep’t of Highways and Pub. Transp., 483 U.S. 468, 473, 107 S. Ct. 
2941, 2946 (citations and quotations omitted). 

87. 323 US. 459, 65 S. Ct. 347 (1945). 
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to state law in clarifying who, and under what circumstances, had the author- 
ity to waive the state’s sovereign immunity in either state or federal court.8* 
The Court subsequently clarified that when a state waives its sovereign im- 
munity in a state statute without an express limitation of the waiver to state 
court, such a waiver is not equivalent to waiving its sovereign immunity in 
federal court.8? In Sosna v. Iowa,” the Supreme Court noted in dicta that, 
under Iowa law, a state consents to suit and waives its sovereign immunity by 
entering a voluntary appearance.*! Seven years later, the Court held that a 
state can raise its immunity for the first time on appeal, even after it had 
appeared and litigated the case.?? This appears to be the law today.” It is 
doubtful that Sosna has survived as a principle of constitutional law. 

Viewing the waiver question as a tactical litigation issue, the Supreme 
Court in Ford Motor Co. noted a “well-accepted principle that when a sover- 
eign sues for affirmative relief, it is deemed to have waived its sovereign im- 
munity as to the issues presented by its affirmative claim.”°* Although the 
Ford Motor Co. “principle” is commonplace today,” a state attorney general 
apparently cannot waive a state’s Eleventh Amendment immunity without 
specific authority.°° It then becomes debatable whether a public university’s 
counterclaim invokes a limited waiver of the university’s, and thus the state’s 
immunity, if the university or its lawyer have no authority to waive the state’s 
Eleventh Amendment immunity.%’ 





Id. at 467-70, 65 S. Ct. at 352-53. 
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419 US. 393, 95 S. Ct. 553 (1975). 
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Ct. 2047, 2054-57 (1998) (Kennedy, J., concurring). 

95. United States v. Mottolo, 605 F. Supp. 898, 910 (D.N.H. 1985) (citing Gunter v. 
Atlantic Coastline R.R. Co., 200 U.S. 273, 284, 26 S. Ct. 252, 256 (1906) (noting that the 
State of New Hampshire, because it had filed suit as a plaintiff in federal court, had waived 
its Eleventh Amendment immunity and sovereign immunity for counterclaims arising out 
of the same events constituting the state’s claim and asserted “defensively” in order to 
diminish the state’s recovery); State of N.C. v. Alexander & Alexander Serv., Inc., 711 F. 
Supp. 257, 263 & n.3 (E.D.N.C. 1989); State of N.Y. v. City of Johnstown, 701 F. Supp. 33, 
37 (N.D.N.Y. 1988). 

96. Ford Motor Co., 323 U.S. at 469 n.14, 65 S. Ct. at 353 n.14. 

97. The author is counsel on a case at the petition for certiorari stage in which this 
issue is lurking. See State of Tex. v. Walker, 142 F.3d 813 (Sth Cir. 1998), petition for cert. 
filed, 67 U.S.L.W. 3156 (U.S. Aug. 26, 1998) (No. 98-350). The State of Texas, through the 
regents of the University of Texas System, filed a state court action for conversion and 
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under the Fourteenth Amendment against the university and the regents individually and 
the president of the University of Texas Health Science Center at Houston. The counter 
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A state may waive its own Eleventh Amendment immunity in federal 
court, but it must do so “unequivocally.”°* Such a waiver must be effected by 
an official granted this authority under state law.*°? The Fifth Circuit recently 
evaluated this waiver authority in Magnolia Venture Capital Corp. v. Pruden- 
tial Securities, Inc.!° The court of appeals noted it had already decided that 
an attorney for the state of Louisiana did not have the authority to waive the 
state’s Eleventh Amendment immunity when he entered into a consent judg- 
ment.'°! The court concluded that “a state, through its constitution, statutes, 
or court decisions, must expressly authorize a state agency or representative 
to waive the state’s Eleventh Amendment immunity.”! This is a common 
position among the circuits.!° 


In Abril v. Commonwealth of Virginia,'°* the Fourth Circuit addressed two 
arguments of implied waiver in a case involving wage claims under the Fair 
Labor Standards Act. The first implied waiver theory originates from Parden 
v. Terminal Railway,'°° which held that once Alabama had chosen to operate 
an interstate railroad some twenty years after Congress had enacted a statute 
regulating such interstate employers, the state, by “active participation,” had 
given its implicit consent to suit in federal court for violating that statute.1° 
A few years later, the Supreme Court declined to find that Missouri had 
given its implied consent to suit by continuing to employ people in public 
hospitals after Congress had enacted the Fair Labor Standards Act.!°’? Based 
upon that reasoning, the Fourth Circuit refused to find that Virginia’s contin- 
uation of employment of state employees was an implicit waiver of immunity 
from suit under the FLSA. The court of appeals noted the obvious tension 
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between the implied waiver theory and Seminole Tribe, but felt it need not 
decide that issue.'°* 

The Abril court also addressed the “exacted consent” theory of waiver, 
after assuming without discussing that it has survived Seminole Tribe. For the 
plaintiff to show waiver by exacted consent, she would have to show “(1) that 
Congress had validly funded a program or programs available for administra- 
tion by the states in the operation of their prison and mental health facilities, 
and in so doing had unambiguously conditioned receipt of the federal fund- 
ing upon the states’ waiver of immunity to FLSA suits by employees of those 
facilities, and (2) that the Commonwealth had received such funding and 
properly given the consent required as a condition of its receipt.”!°? The 
court concluded that the plaintiffs had not made even a “colorable showing” 
that Virginia had done so, and dismissed their exacted consent claim. 

In Litman v. George Mason University, the district court, after finding that 
Congress had not effectively abrogated the States’ Eleventh Amendment im- 
munity in passing Title IX, did find that the state had waived its immunity.!!° 
The court first noted the authority of Congress to condition receipt of federal 
monies on the attainment of certain behavior by the States.''! The court then 
analyzed the “required” waiver without reference to Parden or its progeny. 
The court noted that the Spending Clause cases required that the legislation 
be in “the general welfare,”''* and that Title [IX’s purpose to prohibit gender 
discrimination met that this requirement. The district court then found that 
Congress must make it unambiguously clear that waiver of immunity is the 
condition of receipt of federal monies.''? The court found that Congress’ 
enactment of 42 U.S.C. § 2000d-7, abrogating the States’ Eleventh Amend- 
ment for several statutes, including Title IX, was all that was necessary for 
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Congress to meet the requirement of Pennhurst State School & Hospital v. 
Halderman. The court then looked at a third requirement for waiver, 
whether the proposed conditions on the receipt of monies were related to 
“the federal interests in particular national projects or programs.”''+ The 
court found this requirement was met. The district court then assessed 
whether the waiver would result in state action that would otherwise be un- 
constitutional.''* The court found nothing unconstitutional about soliciting a 
waiver of Eleventh Amendment immunity, or a state agreeing to waive it. 
Finally, the court assessed whether there were “circumstances” sufficiently 
severe that “the financial inducement offered by Congress might be so coer- 
cive as to pass the point at which ‘pressure turns into compulsion.’”'!® Ap- 
parently George Mason did not argue that the state received sufficient 
funding for education to meet this requirement, so the court did not find such 
coercion. Without much discussion, the district court dismissed the univer- 
sity’s argument that only properly authorized state officials could waive the 
state’s immunity. 


3. Removal 


The Supreme Court resolved one issue that has been plaguing public de- 
fendants—how to remove a case when the plaintiff had appended claims 
barred by the Eleventh Amendment. Several Circuits held that such remov- 
als were barred.'!’?_ In Wisconsin Department of Corrections v. Schacht,''® the 
Court held that the presence of a claim that was barred by the Eleventh 
Amendment did not prohibit removal of the entire action. The plaintiff in 
Schacht was a state prison guard who had been terminated for theft. He sued 
the department and several officials in both their individual and official ca- 
pacities. The defendants removed, even though several claims against the 
agency and the official capacity defendants were barred by the Eleventh 
Amendment. The court of appeals reversed the summary judgment, deter- 
mining that the federal courts lacked jurisdiction over the case because the 
removal pursuant to 28 U.S.C. § 1441(a) was improper. The Supreme Court 
granted certiorari and vacated the judgment. The Court held that the pres-’ 
ence of a claim barred by the Eleventh Amendment “does not automatically 
destroy original jurisdiction.”''? The Court rejected an analogy with diversity 
removal jurisdiction, an analogy which purportedly required remand if one 
non-diverse (i.e., party immune through the Eleventh Amendment) party 
was present. The Court noted that a non-diverse party would destroy origi- 
nal jurisdiction, whereas the Eleventh Amendment did not automatically de- 
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stroy original jurisdiction-it granted the states legal authority to assert their 
sovereign immunity. As a federal court would have had original jurisdiction 
to hear the suit had it been filed there initially, it was removable under 
§ 1441(a).12° 

The Schacht Court also addressed the argument that 28 U.S.C. § 1447(c) 
required remand of the entire case once any Eleventh Amendment immunity 
was asserted. The Court noted that the plain language of the statute read 
that the provision came into play when the district court lacked subject mat- 
ter jurisdiction over the entire case, not just one claim, and that the provision 
permitted the partial remand of those claims for which the court lacked 
jurisdiction.!*! 

The Court did open the door just a bit on another aspect of removal juris- 
prudence, however. It has been the common view that removal did not by 
itself create a waiver of the States’ Eleventh Amendment immunity.!”? In a 
concurring opinion in Schacht, Justice Kennedy observed that the Court has 
not reached the argument that “by giving its express consent to removal of 
the case from state court, Wisconsin waived its Eleventh Amendment immu- 
nity.”!23 Justice Kennedy noted that if the Court would consider the Eleventh 
Amendment more like a personal jurisdictional issue instead of subject mat- 
ter jurisdiction, the state would be forced to accept the consequences of its 
own actions, like any litigant. 


4. Entities 


Unfortunately, whether a public entity is even entitled to raise the Elev- 
enth Amendment immunity defense is often murky. In general, a state’s im- 
munity extends to state agencies and any other public entity characterized as 
an “arm of the State.”!24 What qualifies as an alter ego or arm of the state? 
This is typically a question of law for the court,!?5 and although the focus is 
invariably on the state law establishing the entity, the analysis is governed by 
federal law.'2° The basic elements of the analysis are: (1) how the entity is 
characterized in the statutes creating it; (2) funding origins; (3) whether the 
state is liable for the entity’s liabilities; (4) who has the authority to appoint 
the entity’s officers; (5) whether the entity’s function is a “traditional” state 
function; and (6) what extent the state exercises control over the entity’s ac- 
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tions.'2”_ As a practical matter it seems that courts will focus primarily on 
whether the judgment will be paid out of the state treasury.!*8 The question 
is, more accurately, whether the initial legal liability is aimed at the treas- 
ury—not whether ultimately the state is obligated to pay the judgment. It is 
irrelevant to Eleventh Amendment analysis if the treasury is impervious to a 
judgment because of contractual indemnification.!79 

The Fifth Circuit applied its standard “arm of the state” analysis to South- 
ern University in Louisiana for the first time in Richardson v. Southern Uni- 
versity.'°° Although the plaintiff sued the university, the court analyzed the 
case as though he had sued the board of supervisors of the university, noting 
that under Louisiana law they “cannot be meaningfully distinguished.”!*! 
The factors analyzed are whether the state statutes and case law characterize 
the entity as an arm of the state, the source of its funding, its degree of auton- 
omy, whether the entity is primarily concerned with local or state problems, 
whether the entity has the authority to sue and be sued, and whether the 
authority can own property.'*? The court, not surprisingly, found the univer- 
sity was entitled to Eleventh Amendment immunity. Interestingly, the court 
characterized its test as “imported” from its diversity jurisdiction case law 
wherein the court assessed whether an entity was an arm of the state or a 
citizen.!*3 


An associate professor in the College of Optometry, Dr. Ellen Ettinger, 
sued the State University of New York (SUNY) and several of its officials for 
gender and pay discrimination and retaliation under Title VII, Title IX, and 
the Equal Pay Act.'** Apparently, Dr. Ettinger requested maternity and 


“child rearing” leave, but this leave was denied. She alleged that one of her 
supervisors began writing critical letters of her performance at that time, and 
removed her from her responsibilities as laboratory coordinator and denied 
her a teaching position. A jury found for her only on the retaliation claims, 
and awarded her $100,000 in compensatory damages and $450,000 in punitive 
damages. The defendants moved for judgment as a matter of law for several 
issues under Federal Rule of Civil Procedure 50(b), but were in for a rude 
surprise as they had filed no Rule 50(a) motion during trial. In general, such 
a denial is unpleasant for a litigator but not a novel development. In this 
case, however, the district court denied arguments based upon the Eleventh 
Amendment. Specifically, the defendants argued that punitive damages 
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against individual defendants were barred by 42 U.S.C. § 1981(a) and thus 
violated the Eleventh Amendment, and compensatory damages against the 
agency under a New York anti-discrimination statute were barred as well by 
the Eleventh Amendment. The trial court noted that counsel had not filed a 
Rule 50(a) motion on these issues and thus the arguments had been waived. 
He did grant defendants their motion for new trial on the issue of punitive 
damages, but noted that they had failed to object to the language of the jury 
charge on this claim and only that because it was “plain error of law” to 
submit the punitive damages issue to the jury would he grant the motion. 
The trial court refused to grant a new trial on the compensatory damages 
awarded against the university under state law, primarily because the com- 
plaint had been waived by counsel during trial. The court noted that com- 
pensatory damages pursuant to the federal claims did not offend the 
Eleventh Amendment, and thus, in a manner left unexplained, the trial court 
found that the matter of compensatory damages awarded under state law was 
therefore “moot.” 

In an argument likely to send chills to defense counsel around the country, 
Ettinger argued that SUNY’s status as a state agency should have been a 
question of fact for the jury, in part because it received funds other than from 
the state (i.e., the College runs an optometry clinic in which the faculty de- 
velop private practices and earn personal income, only a portion of which is 
remitted to the university). The trial court apparently rejected the argument 
that a jury should decide the university’s Eleventh Amendment status with- 
out discussion, possibly because it had not been properly preserved as well as 
an objection to the charge. The court did, nonetheless, evaluate the univer- 
sity’s legal status based upon the evidence submitted during trial. Although 
Ettinger showed that the clinic provided the university with private, non-state 
dollars with which to pay any judgment, the court noted that the funds were 
deposited in accounts owned by the state of New York, and that the funds 
were then allocated for salaries, benefits, and operating expenses of the uni- 
versity. Although it did not specifically so find, these funds were apparently 
commingled with state revenues, and in all likelihood were considered state 
revenues by the state. Since there was no finding that the entity sued was 
supported in any significant fashion by private funds, the court determined 
that SUNY was entitled to Eleventh Amendment immunity. 


5. Interlocutory Appeals 


Public universities and colleges continue to exercise their option to take an 
interlocutory appeal if the trial court denies a dispositive motion based upon 
Eleventh Amendment immunity, or if the district court refuses to rule on an 
Eleventh Amendment defense.'*> Because the filing of an appeal usually 
deprives the district court of jurisdiction,'*° courts are monitoring these ap- 
peals (as well as those from qualified immunity motions) for dilatory tac- 
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tics.'3’ This is also true because staying discovery is often a contentious issue 
during these appeals.'** Hence, review of any such appeal for “frivolity” is 
common.!%? 

The Fifth Circuit permits supplemental jurisdiction over interlocutory re- 
view of sovereign immunity. That is, a federal court of appeals also has juris- 
diction over interlocutory appeals from the denial of a state’s defense of 
sovereign immunity to a state law claim.'4° 


6. Discovery 


The Supreme Court in Seminole Tribe repeated the concern over subject- 
ing the states to the “indignity” of suit.'4 This concern has been helpful to 
universities in avoiding discovery on Eleventh Amendment issues or on 
claims barred by the Eleventh Amendment.'* Typically, a plaintiff will have 
to show that discovery would be material or “needed” to resolve the immu- 
nity issue before it is allowed.'** 

In Abril v. Commonwealth of Virginia,'** the Fourth Circuit affirmed the 
district court’s denial of discovery on the plaintiff's theory of waiver of Elev- 
enth Amendment by exacted consent.'*° The plaintiffs sought to gather evi- 
dence that Virginia had entered into agreements that had so waived its 
immunity, but the district court held that they had not even made a “colora- 
ble showing” that the Commonwealth had done more than merely partici- 
pate in federal programs “in which it had agreed to comply with all relevant 
federal laws, including . . . the FLSA.”!4° Nor had the plaintiffs identified any 


federal program that specifically required waiver as a condition of participa- 
tion. The court of appeals did not see an abuse of discretion in those rulings. 


B. Qualified Immunity 


As public officials exercising discretionary functions, state officials sued 
individually are shielded from suit and from liability by qualified immunity 
unless the plaintiff can show that the constitutional rights the defendants are 
accused of violating were clearly established at the time of the alleged of- 
fenses.'47 Moreover, the plaintiff must establish that the defendant violated 





137. Goshtaby v. Board of Trustees of the Univ. of Ill., 123 F.3d 427 (7th Cir. 1997). 

138. Summit Med. Assoc. v. James, 998 F. Supp. 1339, 1342 (M.D. Ala. 1998). 

139. See Death Row Prisoners of Pennsylvania v. Ridge, 948 F. Supp. 1282 (E.D. Pa. 
1996), for a review of cases. 

140. McMillian v. Johnson, 101 F.3d 1363, 1364 (11th Cir. 1996) (citing Griesel v. Ham- 
lin, 963 F.2d 338, 340-41 (11th Cir. 1992). 

141. See Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 54, 116 S. Ct. 1114, 1124 (1996). 

142. See, e.g., Adams v. Gomez, 133 F.3d 926 (9th Cir. 1998) (table) (citing Smith v. 
Reagan, 841 F.2d 28, 31 (2d Cir. 1988)); University of Tex. at Austin v. Vratil, 96 F.3d 1337 
(10th Cir. 1996). 

143. See Adams, 113 F.3d 926. See also Schaffrath v. Thomas, 993 F. Supp. 842, 847-48 
(D. Utah 1998). 

144. 145 F.3d 182 (4th Cir. 1998). 

145. Id. at 190-91. 

146. Id. at 191. 

147. Harlow v. Fitzgerald, 457 U.S. 800, 807, 102 S. Ct. 2727, 2732 (1982). 





244 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 2 


clearly established federal law.'** Qualified immunity is not available to an 
official engaged in ministerial acts (acts not requiring discretionary decision- 
making).'4? Nor is it available for actions seeking prospective injunctive re- 
lief.!5° Qualified immunity is not available for private, non-governmental ac- 
tors contracted to perform certain governmental functions.!*! 

Qualified immunity is an effective defense to potential liability. “Except 
under rare circumstances government employees will have qualified immu- 
nity from suits against them in their individual capacities.”'°* The basic 
framework for qualified immunity analysis requires the trial court to deter- 
mine, first, whether the defendant has established that he or she was acting 
within the scope of their discretionary authority;'** second, whether the 
plaintiff has a cognizable federal claim;'**4 and third, if so, whether that claim 
was clearly established under federal constitutional law at the time the claim 
accrued.'®> The applicable time frame shifts during this analysis. It looks to 
the state of the law currently when it evaluates whether the plaintiff has 
stated a claim, but looks to the state of the law during the time of the defend- 
ant’s actions when assessing whether the defendant acted reasonably.'°° The 
“touchstone” of qualified immunity under Harlow v. Fitzgerald is the “objec- 
tive legal reasonableness” of the defendants’ conduct.'>’ “Objective legal 
reasonableness” of an official action is “assessed in light of the legal rules 
that were ‘clearly established’ at the time it was taken.”!°* Recently, this 
“touchstone” has been placed out of the reach of state officials sued for con- 
stitutional claims involving improper motivation.'°? 

Usually, the trial court will assess the factual context of the official’s ac- 


tions in making a determination whether the law governing that transaction 
was clearly established at the time the official acted. “The right the official is 
alleged to have violated must have been ‘clearly established’ in a particular- 
ized sense: The contours of the right must be sufficiently clear that a reason- 
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able official would understand that what he or she is doing violates that 
right.”'©° Consequently, to overcome qualified immunity, “the plaintiffs must 
show that the illegality of the challenged conduct was clearly established in 
factual circumstances closely analogous to those of this case.”!®! The rele- 
vant law available to guide officials can, in the case of statutory claims, in- 
clude agency regulations implementing the statute.‘ If the facts of the 
precedent relied upon by the plaintiff do not “stake out a bright line,” the 
officials will be entitled to qualified immunity.'® The Eleventh Circuit has 
put the hurdle quite high: “For qualified immunity to be surrendered, pre- 
existing law must dictate, that is, truly compel (not just suggest or allow or 
raise a question about), the conclusion for every like-situated, reasonable 
government agent that what defendant is doing violates federal law in the 
circumstances.” !°4 

Even though qualified immunity analysis is heavily dependent upon the 
fact patterns of precedential case law, state officials cannot escape liability for 
obvious illegal or discriminatory behavior just because there is no case on 
point.'® There should be, though, some cases with factual circumstances il- 
lustrating behavior that approaches the “bright line” of liability. 

Because qualified immunity first evaluates whether the plaintiff has al- 
leged a cognizable claim at all, there is an appropriate place for dispositive 
Rule 12(b) motions based on qualified immunity.'°° Whether the officials’ 
behavior is objectively reasonable, of course, will more than likely be 
presented before the district court through evidence outside the pleadings. 
One court of appeals recently addressed a statutory anti-discrimination claim 


with little caselaw available to offer state officials any “bright line” regarding 
their behavior.'®’ The court noted that a less than clear statute could be but- 
tressed by more than clear implemention regulations, but that such regula- 
tions would not, “in and of themselves,” create sufficient guidance to state 
officials to overcome their qualified immunity when confronted with broadly 
conceived constitutional claims.'®* Where, as in the case before the court, the 
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potential liability is express and statutory, regulations interpreting that stat- 
ute can “provide sufficient notice to abrogate a defendant’s qualified 
immunity.”!° 

If university officials of reasonable competence could differ on the issues 
at dispute in the lawsuit, the defendants should be immune from suit and 
liability.‘7° It is not enough for the plaintiff to show that a “more reasonable 
interpretation of the events can be constructed ....”!7! Instead, to over- 
come a defendant state official’s qualified immunity, in many circuits, the 
plaintiff must establish that no public official of reasonable competence could 
have believed that the actions of the individual defendants were lawful.’ 
Other circuits put the burden on the defendant.'”> In still other circuits, the 
defendant carries the initial burden of raising the defense and the plaintiff 
carries the burden of persuasion to overcome qualified immunity.'”* 
Whether a right was clearly established is a question of law to be determined 
by the trial court.!7° 

Ordinarily, whether reasonable public officials in the defendants’ circum- 
stances could have believed their conduct to be constitutional is a question of 
law.'7© In the context of summary judgment proceedings, and especially in- 
terlocutory appeals of those proceedings, factual disputes may nonetheless 
preclude substantive review. 

Normally, qualified immunity is viewed as an immunity from the vicissi- 
tudes of suit such as discovery, as well as liability.‘7”7 However, there is at 
least one district court that has held that when a defendant (such as a univer- 
sity) must cooperate in discovery because of claims for which there is no such 
immunity (e.g., Title VII), other defendants (individual officials) have no im- 
munity from discovery pursuant to qualified immunity because discovery 
against them as agents (of the university) is permissible, and full discovery 
against those individual defendants can go forward prior to any ruling on 
qualified immunity.'”8 


1. Qualified Immunity and Claims Involving Motivation 


The Supreme Court addressed the increasingly fractured area of the objec- 
tive reasonableness standard for claims involving the element of intent. In 
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Crawford-El v. Britton,!”? the Court looked at a heightened pleadings stan- 
dard created by the D.C. Circuit. Crawford-El was a prisoner who filed a 
§ 1983 suit seeking damages for, inter alia, various mishaps in the delivery of 
boxes of personal belongings. In an en banc opinion, the D.C. Court of Ap- 
peals held that qualified immunity analysis, when confronted with a claim 
involving an official’s state of mind, requires the plaintiff to establish evi- 
dence of improper motive reaching the clear and convincing level, and that 
summary judgment is proper for such claims.'*° Citing the multiplicity of 
opinions on the en banc court, and the importance of the issue to qualified 
immunity, the Court granted certiorari. The Court first addressed its holding 
in Harlow, noting that it addressed the defendant’s defense and not the plain- 
tiffs case in chief.'*! The Court struck down the court of appeal’s heightened 
pleading standard for the plaintiff’s case. 

The Court apparently invalidated the analysis of several circuits that dis- 
miss plaintiffs’ claims when the courts determine the actions were objectively 
reasonable. The Court observed an “important distinction” between the 
bare or conclusory allegations of malice addressed in Harlow and allegations 
of intent inherent in constitutional claims. The decision apparently recog- 
nized the importance of barring “open-ended inquir[ies] into subjective moti- 
vation” but permitting more focused inquires into intent to harm members of 
protected classes or hostility to specific protected speech.'*? The Court was 
sanguine about existing law preventing mere allegations of intent being suffi- 
cient to get a plaintiff to trial. The Court addressed First Amendment analy- 
sis, pointing out that there were several other prongs of the plaintiff's case 
that the defendant could show were either not clearly established law, such as 
whether the speech was a matter of public concern. The Court also noted 
that normal summary judgment procedures would keep out plaintiffs who 
could not show causation. But the Court did not offer any analytic structure 
for the district court to assess the intent prong of a constitutional claim when 
it assessed a defendant’s assertion of qualified immunity. The Court very 
specifically rejected the position of many circuits that a defendant need only 
show his actions were objectively reasonable. “[T]he policy concerns under- 
lying Harlow do not support Justice Scalia’s unprecedented proposal to im- 
munize all officials whose conduct is ‘objectively valid, regardless of 
improper intent.”!83 

The Court did offer defendants something restricted discovery. The Court 
emphasized that district courts should exercise their discretion “in a way that 
protects the substance of the qualified immunity defense.”'** Rule 7 replies 
and Rule 12(e) motions for more definite statements were mentioned as “pri- 
mary options” available prior to any discovery taking place,'* since both re- 
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quire the plaintiff to come forward with specific non-conclusory allegations of 
fact in support of improper intent. Apparently, the Court is willing to require 
this level of heightened pleading. The district court can then rule on the ini- 
tial legal evaluation of whether the plaintiff has pled a violation of clearly 
established law. Only if the plaintiff has survived all this will she be entitled 
to some discovery.!8© The Court then notes that the district court should, sua 
sponte or on motion, curtail discovery to narrow issues pertinent to qualified 
immunity. The Court noted that defendants could file motions for partial 
summary judgment on objective elements of the claims “that are potentially 
dispositive and are more amenable to summary disposition than disputes 
about the official’s intent, which frequently turn on credibility assess- 
ments.”!8? Counsel at public universities can expect to see those words again 
in plaintiffs’ response briefs in opposition to motions for summary judgment. 
Given the lack of any analytic mechanism to address the subjective compo- 
nent of constitutional claims, these should become harder to defend. This 
will be especially so for discrimination claims (race, gender) because often, 
the only elements required are an adverse act, intent, and causation. Either 
an adverse act is cognizable or it is not. Intent has no obvious qualified im- 
munity test. Causation has always been hard to incorporate in qualified im- 
munity analysis. Whether there is evidence of causation or not is a Rule 56 
question, not a qualified immunity question. How an official’s actions, if 
objectively reasonable yet nonetheless causing the adverse act, can be suffi- 
cient to sustain qualified immunity is still unclear. Whether a defendant has 
to prove he or she is entitled to qualified immunity on each and every ele- 
ment of a claim is, although unlikely, also unclear. 


The Second Circuit applied Crawford-El to an interlocutory appeal and 
found that the plaintiff had not come forward with any evidence that the 
defendant was motivated by retaliation.'** The court’s review of the evi- 
dence makes it clear that the analytic method for reviewing the motive-based 
claim was Rule 56, not qualified immunity. 


Whether certain legal propositions were clearly established was addressed 
by yet another challenge to residency preferences in Buchwald v. University 
of New Mexico School of Medicine.'*° Buchwald was a three-time unsuccess- 
ful applicant for admission in the medical school, each time her relatively 
short residency being mentioned as an obstacle to her admission. The school 
of medicine used duration of residency as a “plus factor” in furtherance of 
the mission of a state-supported institution as well as the unstated ability of 
long-term residents to better solve the “unique problems in the delivery of 
health care” in New Mexico. Buchwald sued, claiming the violation of her 
“fundamental right to interstate migration” as well as of the Commerce 
Clause, Equal Protection Clause, and Due Process Clause. 
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Buchwald argued that her right to travel was a fundamental right, and thus 
the residency requirement should be held to strict equal protection scrutiny. 
The Tenth Circuit held that there was little consensus regarding the textual 
bases for the fundamental right to travel. The court of appeals then noted 
that the U.S. Supreme Court has focused on the purposes advanced by state 
government in classifications that penalize travel.!°° The court determined 
that such requirements were subject to the rational relationship test, and that 
the purposes forwarded by the medical school (that long term residents were 
more likely to stay in the state and address needed medical care to under- 
served areas of the state) were legitimate, if not compelling.!*! 

The court also noted that it was objectively reasonable for the defendants 
to have expected that their admission criteria would be subjected to a ra- 
tional-basis legal test and not strict scrutiny.!?? That is, the court determined 
that the law was not so clearly established that the defendants should have 
known that their criteria would be subjected to the more severe scrutiny, and 
thus, that they would have known that their criteria crossed a “bright line.” 
The court went even further and held that, under strict scrutiny, no case was 
on point, and no reasonable administrator could have known that the admis- 
sions criteria would violate the applicable standards discussed in Regents of 
the University of California v. Bakke.°? The court summarily dismissed the 
Due Process and Commerce Clause actions as not stating cognizable 
claims.'4 


2. Interlocutory Appeals 


A defendant denied a dispositive motion based on qualified immunity 
may, under certain conditions, take an interlocutory appeal of the district 
court’s decision.!> Simply refusing to rule on such a motion effectively de- 
nies a defendant this defense, and such a circumstance is also immediately 
appealable in most circuits.1°%° In Lowe v. Town of Fairland, Oklahoma,'*’ 
the Tenth Circuit addressed an interesting problem: if the district court over- 
looks a federal claim, is the defendant entitled to interlocutory review? As in 
other circuits, the court of appeals will have jurisdiction over the considered 
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refusal to rule on a dispositive motion based upon qualified immunity.'%* 
The court held that merely failing to consider, irrespective of whether it was 
by error or deliberate, undermined the same public policies offering public 
officials the ability to avoid trial, and thus it had jurisdiction to consider the 
appeal.! 

The dust is finally settling from the Johnson v. Jones?°° and Behrens v. 
Pelletier! decisions. In Johnson, the Court held that defendants cannot, on 
interlocutory appeal, challenge the district court’s determination of whether 
or not the summary judgment record before it had established a question of 
material fact. That is, determinations of evidentiary sufficiency for motions 
of summary judgment are not immediately appealable.*°? But, if the district 
court fails to adequately lay out the factual findings for its ruling, the court of 
appeals, with a distinct lack of excitement, will undertake a “cumbersome 
review of the record” for material facts, either undisputed or held in the light 
most favorable to the non-moving party (usually the plaintiff).2°> It is not 
uncommon for circuits to adopt the position that they will refuse to review 
any factual determinations of the district court on interlocutory appeal unless 
the district court makes no factual findings.2°* Many of the reported deci- 
sions coming subsequently, therefore, have addressed jurisdictional issues on 
interlocutory appeal of denials of motions for summary judgment based on 
qualified immunity. Commonplace are decisions holding that appellate juris- 
diction is lacking in cases challenging how the district court evaluated the 
evidence on motion for summary judgment.*°° Courts of appeals will con- 
sider sua sponte their jurisdiction to hear these appeals.2°° Appeals of the 
judicial determination of whether the law was clearly established are unaf- 
fected by either Johnson or Behrens.?” 

The Sixth Circuit, clearly exasperated, announced, in Berryman v. Rie- 
ger,°°* for interlocutory appellate jurisdiction to lie, “the defendant must be 
prepared to overlook any factual dispute and to concede an interpretation of 
the facts in the light most favorable to the plaintiff's case.” In Berryman, the 
court of appeals dismissed the appeal of two nurses who had been sued by an 
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inmate for an alleged injury in prison. The court noted that the two sides 
were in complete disagreement on the material facts. The court further 
noted that appellate jurisdiction was not in a position to be assessed until the 
parties had briefed the appeal and argued it on the merits. The court, noting 
that this case had been before them several years earlier, imposed double 
costs and fees on state defendants who had appealed and thus “unnecessarily 
protracting the litigation.”°° 

In Gonzalez v. Lee County Housing Authority, the Eleventh Circuit held 
that it had jurisdiction to review the denial of qualified immunity for first 
amendment retaliation claims, even though there was a dispute over whether 
the nature of the comments were, in effect, speaking out on a matter of pub- 
lic concern. The court of appeals reviewed the various communications that 
contained the “speaking out” and made the determination that the communi- 
cations were essentially private in nature.”!° That is, the dispute was not over 
what was said, but rather its legal significance. 

In an odd and amusing opinion, the Seventh Circuit highlighted the poor 
state of the factual record in an interlocutory appeal of the apparent denial of 
a Rule 12(b) motion to dismiss based upon qualified immunity.2!' A father 
and off-duty Chicago police office became annoyed with how his child was 
asked to leave some playground equipment prior to a public gymnastics 
show, and publicly arrested the park district employee, accusing her of child 
abuse. After the inevitable rumors circulated, after the police refused to cor- 
rect the impression, after the employee’s recreation class attendance began 
dropping off, after she filed a complaint with the Chicago police, and after 
her job duties were changed and she ultimately resigned, the employee sued 
her boss under § 1983, oddly, for violating her free speech rights. The court 
of appeals noted that the employee’s administrative complaint was not in the 
record, so exactly what she complained of was not before them. Nonetheless, 
the court found that the complaint alleged that a complaint was made to the 
police charging some form of official misconduct, and that this was sufficient 
to state a claim for speaking out on a matter of public concern. 

If a defendant invoking qualified immunity must nonetheless stand trial on 
other claims, that does not preclude the defendant from invoking interlocu- 
tory review of the denial of qualified immunity.*!2 Once the court of appeals 
has established jurisdiction, the appellants often seek to review additional 
matters. The First Circuit will not review collateral issues on pendent juris- 
diction during an interlocutory appeal.*!3_ The Fifth Circuit will; it has held 
that an order denying qualified immunity under state law can also be an im- 
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mediately appealable “final decision” as long as the state official immunity 
law in question also “provides a true immunity from suit and not a simple 
defense to liability.”?!4 


3. Summary 


The last year produced two major developments in qualified immunity. 
Interlocutory appellate jurisdiction has shriveled, barring immediate review 
of much of the district court’s assessment of the summary judgment evidence. 
This should give district courts greater ability to force defendants to trial. 
The second major change has been the elimination of qualified immunity for 
most of the claims for which defendants invoke it- claims involving intent as 
an element. It remains to be seen how effective a defense qualified immunity 
will continue to be. 


C. Absolute Immunity 


Although most public officials are entitled to raise qualified immunity as a 
defense to a plaintiff's claims, there are some occasions where the official 
may be absolutely immune. Unfortunately, these occasions are few and far 
between. 

Absolute immunity denies all remedies to someone aggrieved by the con- 
duct of a state official. “The presumption is that qualified rather than abso- 
lute immunity is sufficient to protect government officials in the exercise of 
their duties.”?!5 Absolute immunity is an immunity that is applied sparingly, 
only when “public policy” requires it.2!© It is usually applied to aspects of 
positions or job duties that are quasi-judicial in nature. Judicial acts are abso- 
lutely immune.*!’_ Prosecutorial actions are by and large absolutely immune 
as well.?!8 Officials carrying out legislative duties are absolutely immune.?!° 
That is, an official is absolutely immune while engaged in “functionally legis- 
lative” actions, not administrative or other non-legislative actions.?7° Public 
officials carrying out a facially valid court order have enjoyed absolute immu- 
nity.2?! Perhaps most relevant to colleges and universities, though, is the ex- 
tension of absolute immunity to officials carrying out administrative judicial 
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activities, such as participating in adjudicating administrative hearings.??* In 
other words, the immunity attaches to certain office functions, not the office 
in general.??? The immunity does not extend to suits for prospective injunc- 
tive relief under Ex Parte Young.?*+ Contrary to qualified immunity, the de- 
fendant typically is given the burden of establishing absolute immunity.?*5 


Courts assess the following list of variables in deciding whether the de- 
fendant is entitled to raise absolute immunity, or merely qualified immunity: 
“1. the need to assure that the individual can perform his functions without 
harassment or intimidation; 2. the presence of safeguards that reduce the 
need for private damages actions as a means of controlling unconstitutional 
conduct; 3. insulation from political influence; 4. the importance of prece- 
dent; 5. the adversary nature of the process; and 6. the correctability of error 
on appeal.”?6 


The Fifth Circuit recently revisited absolute immunity in O’Neal v. Missis- 
sippi Board of Nursing.*?’ In O’Neal, the plaintiff's nursing license was re- 
voked for falsifying or making incorrect entries on medical records. The 
board’s decision was ultimately overturned on appeal by a Mississippi court 
of appeals, but the plaintiff felt that the revocation and subsequent delays in 
reinstating her license caused her due process rights to be infringed, in viola- 
tion of § 1983. She sued the board members in their individual and official 
capacities. The Fifth Circuit found it easy to satisfy most of the Butz factors. 
The very nature of revocation hearings would ensure harassment if suits were 
permitted. The court noted that several safeguards existed, including right to 
counsel, adequate notice of hearings, and opportunity to present and cross- 
examine witnesses.2?° Members of the board are appointed, cannot serve 
consecutive terms, and are relatively independent. The process was found to 
be inherently adversarial because of the existence of the procedural safe- 
guards noted earlier. The court also noted that Mississippi law provided for 
appellate review. The court of appeals found the record silent on the board’s 
consideration of precedent in its deliberations, but found that that factor was 
not controlling and not troubling given the solid determinations on the other 
factors. In holding that the board members in their individual capacities 
were absolutely immune, the Fifth Circuit noted that three other circuits sim- 
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ilarly had held for professional boards the policing medical and health 
professions.”?° 

The author was unable to find any case in the last two years in which the 
court actually held that university regents or presidents were entitled to abso- 
lute immunity on claims against them.”*° In Purisch v. Tennessee Technologi- 
cal University, the Sixth Circuit, relying on circuit precedent**! and 
Cleavinger v. Saxner,?** held that the members of a faculty grievance panel 
were not entitled to absolute immunity for their actions in deliberating on an 
appeal. The court first pointed out that the faculty grievance panel members 
were insufficiently independent, as they were employees of the university, 
subordinates of the president, appointed by the president who reviews their 
decisions. The court noted that one tenured faculty member, while “in- 
dependent” as a faculty member, also held an administrative position as dean 
that was more directly subordinate to the president. The court then observed 
that the grievance process did not contain adequate procedural safeguards. 
The grievant can have an advisor, but the advisor cannot be an advocate and 
the grievant did not have the right to counsel. A grievant had no right to 
cross-examine witnesses or even confront them, except in sexual harassment 
cases. Questions the grievant submitted to the panel were only advisory and 
the panel was not obligated to ask them. The panel did not have subpoena 
power. Finally, the court of appeals determined that the university grievance 
policy was not subject to the state’s administrative procedures act, and the 
only appeal of an adverse decision was to the chancellor, not the courts. The 
court of appeals held that this grievance policy was insufficiently independent 


and had insufficient procedural safeguards to enable it to provide grievance 
panel participants absolute immunity.?*> 

Although I am sure that public litigators will continue to get requests to 
plead absolute immunity for members of tenure review panels, grievance 
panels, and regents and presidents participating in internal appellate reviews 
of adverse faculty and student decisions, only the most exacting procedures 
will survive appellate scrutiny. 


D. Summary 


Eleventh Amendment immunity and qualified immunity continue to be 
strong defenses for public colleges and universities. Eleventh Amendment 





229. O'Neal, 113 F.3d at 66-67 (citing Bettencourt v. Board of Registration in Med. of 
the Commonwealth of Mass., 904 F.2d 772 (1st Cir. 1990); Horwitz v. State Bd. of Med. 
Examiners of the State of Colo., 822 F.2d 1508 (10th Cir. 1987); and Watts v. Burkhart, 978 
F.2d 269 (6th Cir. 1992)). 

230. See, e.g., Tonkovich v. Kansas Bd. of Regents, Civ. A. No. 95-2199-GTV, 1996 WL 
705777 (D. Kan. Nov. 22, 1996), rev’d on other grounds,159 F.3d 504 (10th Cir. 1998); 
Purisch v. Tennessee Technical Univ., 76 F.3d 1414 (6th Cir. 1996) (absolute immunity 
denied); Student Services for Lesbian/Gays and Friends v. Texas Tech Univ., 635 F. Supp. 
776, 779 (N.D. Tex. 1986) (officials awarded absolute immunity in their official capacities, 
although the court’s reasoning looks suspiciously like Eleventh Amendment analysis). 

231. Watts v. Burkhart, 978 F.2d 269, 278 (6th Cir. 1992) (en banc). 

232. Cleavinger v. Saxner, 474 U.S. 193, 106 S. Ct. 496 (1985) 

233. Purisch, 76 F.3d at 1422. 
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immunity is currently expanding its protective umbrella over public institu- 
tions as Seminole Tribe works its way through the skein of federal laws regu- 
lating university life. If state courts are held to be viable alternative fora for 
statutes invalidated in federal court under current abrogation analysis, then 
universities might find themselves having made a poor bargain. 

Qualified immunity is in relative decline compared to Eleventh Amend- 
ment immunity. Crawford-El halted the application of qualified immunity 
analysis to the element of intent. In exchange, the court suggested that 
courts apply the analysis to other elements of the claims, and allowing for 
discovery controls to effectuate the policies behind the immunity. How qual- 
ified immunity works when the elements of a claim produce differing results 
remains to be seen. 
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Tort LITIGATION IN HIGHER 
EDUCATION: A REVIEW OF THE 1997 
JUDICIAL DECISIONS 


WILLIAM P. Hoye! 


I. INTRODUCTION 


Tort litigation involving colleges and universities continued to flourish in 
1997. In addition to traditional areas of tort litigation such as premises liabil- 
ity and medical malpractice, 1997 witnessed a marked increase in the number 
of reported appellate cases involving the supervision and instruction of stu- 
dents, the duty of a university to control others and allegations of defama- 
tion. Employment-related common law tort claims also continued an 
increase identified in last year’s survey,” with more than a dozen such cases 
decided during 1997. 

Perhaps most discouraging for college and university administrators and 
their counsel, the year 1997 demonstrated that the pervasive societal trend 
toward increased litigation in virtually every facet of American life is alive 
and well on our nation’s college campuses. As in recent years, the number of 
tort claims filed against colleges and universities, as well as the breadth of 
tort theories alleged, continued to increase in 1997. Consequently, the time 
and expense spent on litigation and the defense of claims by higher education 
institutions, administrators, faculty members, regents, trustees and counsel 
continued to increase. Unfortunately, as of this writing, there does not seem 
to be any sign of a reversal of this trend. 

The purpose of this article is to attempt to identify some of the significant 
trends and notable developments in tort litigation involving higher education 
institutions during 1997. The article is organized into seven substantive sec- 
tions, exclusive of this introduction. Section II examines those tort cases 
involving the supervision and instruction of students. Section III addresses 
college and university liability for defective premises. Section IV explores 
the duty of higher education institutions to control others. Section V exam- 
ines common law tort cases in the context of faculty and staff employment. 
Section VI discusses medical malpractice claims in the setting of public and 
private colleges or universities with medical schools and medical centers. 





1. Associate Vice President and Counsel, University of Notre Dame; Concurrent 
Associate Professor of Law, Notre Dame Law School. The author gratefully acknowledges 
the assistance of Notre Dame law students William Hahn, Michelle Colman and Sarah 
Stancati, without whose research efforts the publication of this article would not have been 
possible. In addition, the author extends a note of special thanks to his friend and 
colleague in the Office of General Counsel, Jill Bodensteiner, whose contribution of the 
Employment-Related Tort Claims portion of this survey was above and beyond the call of 
duty. 

2. Robert Bickel, Tort-Accident Cases: Traditional Tort Rules in the College or Uni- 
versity Setting, 24 J.C. & U.L. 187 (1997). 
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The cases discussed in Section VII, the miscellaneous section, were consid- 
ered unique or trendy enough to warrant review but did not seem to fit logi- 
cally into any other section. Finally, in Section VIII, the author makes a few 
generalized observations concerning the cases under study, while at the same 
time avoiding the temptation social scientists often face of trying to draw 
conclusions from too few cases in any one area. The goal of this article is to 
introduce the reader to the leading tort cases decided in 1997 involving 
higher education, and to attempt to extrapolate from them the manner and 
directions in which the common law appears to be developing in this area. 


II. SUPERVISION AND INSTRUCTION OF STUDENTS 


Unlike primary and secondary schools, higher education institutions gen- 
erally do not stand in the shoes of parents vis-a-vis their students. A seminal 
case in this area is Bradshaw v. Rawlings,* where the Third Circuit Court of 
Appeals discussed at length the trend in the law away from the doctrine of in 
loco parentis, commenting as follows on the relationship between modern 
universities and their students: 


Our beginning point of recognition is that the modern American col- 
lege is not an insurer of the safety of its students. Whatever may have 
been its responsibility in an earlier era, the authoritarian role of today’s 
college administration has been notably diluted in recent decades .... 
College students today are no longer minors; they are now regarded as 
adults in almost every phase of community life . .. . There was a time 
when college administrators assumed a role in loco parentis....A 
special relationship was created between college and student that im- 
posed a duty on the college to exercise control over student conduct 
and, reciprocally, gave the students certain rights of protection by the 
college. The campus revolutions of the late sixties and early seventies 
were a direct attack by the students on rigid controls by the colleges and 
were an all pervasive affirmative demand for more student rights. In 
general, the students succeeded, peaceably and otherwise, in acquiring 
a new Status at colleges throughout the country. . . . Regulation by the 
college of student life on and off campus has become limited.* 


The Court in Beach v. University of Utah> echoed this sentiment, writing: 


Colleges and universities are educational institutions, not custodial... . 
It would be unrealistic to impose upon an institution of higher educa- 
tion the additional role of custodian over its adult students. . . Fulfilling 
this charge would require the institution to babysit each student, a task 
beyond the resources of any school. But more importantly, such meas- 
ures would be inconsistent with the nature of the relationship between 
the student and the institution, for it would produce a repressive and 





3. 612 F.2d 135 (3d Cir. 1979). 
4. Id. at 139. 
5. 726 P.2d 413, 419 (Utah 1986). 
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inhospitable environment, largely inconsistent with the objectives of a 
modern college education.® 


Thus, as a general rule, colleges and universities do not have a legal duty to 
supervise their students or to protect individuals from unforeseeable harm 
caused by other students. However, several legislative developments and 
court decisions during 1997 threatened to erode the general rule and create a 
higher duty by colleges and universities vis-a-vis their students. 

Legislatively, in March 1997, the United States Department of Education’s 
Office of Civil Rights (“OCR”) issued a set of written guidelines entitled 
“Sexual Harassment Guidance: Harassment of Students by School Employ- 
ees, Other Students, or Third Parties” (“the Guidance”)’ which purported to 
impose a higher duty than at common law on colleges and universities with 
respect to the supervision of their students and peer sexual harassment. The 
Guidance applies to all educational institutions and students, from kindergar- 
ten through higher education. It renders higher education institutions liable 
for peer sexual harassment (i.e., sexual harassment of one student by one or 
more other students) under Title IX if “a hostile environment exists in the 
school’s programs or activities, the school knows or should have known of 
the harassment, and the school fails to take immediate and appropriate cor- 
rective action.”® Thus, the Guidance, on its face, imposes a constructive no- 
tice standard of liability on educational institutions. Notably, though, the 
Guidance seems to have been treated as merely aspirational by the few 
courts to consider it, which have evinced an unwillingness to adopt the Gui- 
dance’s constructive notice standard of liability for peer sexual harassment.’ 
In the absence, however, of a contrary court ruling in their jurisdiction, col- 
leges and universities remain legally obligated to follow the Guidance. This, 
in turn, creates a greater legal duty on the part of higher education institu- 
tions with respect to peer sexual harassment and the supervision of their stu- 
dents than they otherwise would have at common law. 

Not surprisingly, the duty of colleges and universities to supervise their 
students also was addressed by the courts in 1997. In Searles v. Trustees of St. 
Joseph's College,'° for example, a former college basketball player filed suit 
against St. Joseph’s College, his former basketball coach and an athletic 
trainer alleging that in spite of medical advice to the contrary, the coach in- 
sisted that the plaintiff keep playing basketball following several knee sur- 
geries. The plaintiff's claims were for negligence, breach of an oral contract 
(i.e., an agreement to pay the plaintiff's medical bills) and intentional inflic- 
tion of emotional distress. The trial court granted summary judgment for the 
defendants on all counts of the plaintiff's complaint, holding that the defend- 





Id. 
1997 WL 108921. 
Id. 
See, e.g., Smith v. Metropolitan Sch. Dist. Perry Township, 128 F.2d 1014 (7th Cir. 
1997) ¢ ‘OCR’s interpretation of Title IX is not entitled to strict deference from this 
Court.”); Morse v. Regents of Univ. of Colo., 154 F.3d 1124 (10th Cir. 1998). 
10. 695 A.2d 1206 (Me. 1997). 
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ants did not owe a cognizable legal duty to the plaintiff. On appeal, however, 
the Supreme Judicial Court of Maine reversed, holding that the college did 
owe a duty to exercise reasonable care for the health and safety of its stu- 
dents, including the plaintiff; and, that it “encompasse[d] the duty of college 
coaches and athletic trainers to exercise reasonable care for the health and 
safety of student athletes.”'! Whether that duty was breached by insisting 
that the plaintiff continue to play basketball after he was injured, the court 
held, was a question of fact for a jury precluding the entry of summary 
judgment. 


The liability of an educational institution for a coach’s instruction or su- 
pervision of a student-athlete was also before the Court in Moose v. Massa- 
chusetts Institute of Technology.'? In that case, MIT student Garret Moose 
was injured while practicing the pole vault in the presence of one of his 
coaches. After executing a vault, Moose’s heels hooked on the back of a 
landing pit, causing him to fall backward and hit his head on the track, sus- 
taining injury. Moose sued MIT and two of his track and field coaches for 
negligence, asserting that they were negligent with respect to their coaching 
techniques and the equipment they furnished to him at the time of his injury. 
Moose asserted that the coaches had witnessed other vaulters bouncing off of 
the mattress and falling on the track before he was injured; and, that they had 
placed pads on the sides and back of the pit as a result. No pads were in- 
stalled around the pit on the day the plaintiff was injured. Moose also intro- 
duced evidence at trial that the training pole he was using was too light for 
his weight, which increased the likelihood of vaulting over the pit and being 
injured. Therefore, he claimed, his coach should have told him to decrease 
his speed, raise his grip or shorten his approach run in order to compensate 
for the light pole. According to Moose, after the accident one of the coaches 
admitted that he knew Moose was approaching the vault at excessive speed 
but did not order him to abort the vault or slow down. At trial, the jury 
awarded Moose $615,000.00 in damages, reducing that amount as a result of 
its apportionment of comparative fault to Moose in the amount of fifteen 
percent.'* On appeal, the defendants argued that the plaintiff's accident was 
not foreseeable; and therefore, that they did not owe him a legal duty to 
protect him from the harm he suffered. The Appeals Court of Massachusetts 
rejected the defendants’ argument and affirmed the jury’s verdict, ruling in 
pertinent part that the risk of an individual falling over the back of the pit 
was foreseeable. The court held that because the landing pit was close to a 
hard surface, Moose was using a pole too light for his weight and he was 
running too fast, the risk of his injury was foreseeable to the defendants. 





11. Jd. at 1209 (citing Dudley v. William Penn College, 219 N.W.2d 484, 486 (Iowa 
1974); Tan v. Goddard, 17 Cal. Rptr. 2d 89, 92-93 (Cal. Ct. App. 1993)). 

12. 683 N.E.2d 706 (Mass. App. Ct. 1997). 

13. The jury also apportioned fault among the defendants as: MIT, forty-five percent; 
Taylor, twenty-five percent; Slovinski, fifteen percent. Notably, the judgment provided 


that MIT's liability was $20,000 plus interest and costs because it was a charitable 
organization. 
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In Trustees of Trinity College v. Ferris,'4 yet another student-athlete was 
injured during practice. In that case, the plaintiff was a member of the men’s 
rowing team who was injured when the boat he was rowing with his team- 
mates collided with a boat rowed by the college’s women’s rowing team. The 
women’s boat was on the wrong side of the river at the time of the accident, 
in apparent violation of the traffic patterns in place for an upcoming regatta. 
The plaintiff filed suit against the coaches of the men’s and women’s teams, 
the college, the rowing club and the coxswain of the women’s team?» alleging 
that their gross negligence proximately caused his injuries. The jury returned 
a verdict for the plaintiff. On appeal, the defendants claimed the trial court 
erred, in pertinent part, by refusing to direct a verdict in their favor on the 
basis of their assumption of the risk defense. The defense was based on the 
fact that the plaintiff had signed a release in favor of the defendants before 
participating in the regatta.'° The court rejected the defendants’ argument 
and upheld the jury verdict, writing: 


In Georgia, a defendant asserting an assumption of the risk defense 
must establish that the plaintiff (1) had actual knowledge of the danger; 
(2) understood and appreciated the risks associated with such danger; 
and (3) voluntarily exposed himself to those risks .... The knowledge 
that a plaintiff who assumes a risk must subjectively possess is that of 
the specific, particular risk of harm associated with the activity or condi- 
tion that proximately causes injury .... The knowledge requirement 
does not refer to a plaintiff's comprehension of general, non-specific 
risks that might be associated with such conditions or activities.'’ 


According to the court, “[e]xcept in plain, palpable and undisputed cases 
where reasonable minds cannot differ as to the conclusions to be reached, 
questions of . . . assumption of risk . . . are for the jury.”'* The court con- 
cluded that, although Ferris was aware of the general risks inherent in row- 
ing, “the evidence did not require a finding that he was aware of and 
acquiesced in the specific risk that he would be injured in the manner he was 
as a result of appellants’ gross negligence.”'!? Thus, the court concluded, it 
was not error for the trial court to deny defendants’ motion for a directed 
verdict. 


Outside the area of a coach’s duty to supervise student-athletes, at least 
three 1997 cases upheld the “no duty” rule in favor of colleges and universi- 





14. 491 S.E.2d 909 (Ga. Ct. App. 1997). 

15. The coxswain and the rowing club were subsequently dismissed by the plaintiff. 

16. The release provided “I acknowledge that . . . [b]y virtue of my participation I risk 
bodily injury[,] paralysis, dismemberment, and death, and other loss including damage to 
property .... I knowingly and freely assume all such risk.” Jd. 

17. Id. at 913. 

18. Id. 

19. Id. 
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ties.2° In each of these cases, the defendant universities (and fraternities) 
were granted summary judgment on the basis of an appellate court holding 
that the defendant did not owe the plaintiff student a legal duty. In Ruchal- 
ski v. Schnectady County Community College,”' for example, the plaintiff was 
injured when he was struck in the head by a traffic cone and knocked uncon- 
scious. The incident occurred while he was standing in line in a school cafete- 
ria. The cone was thrown by another student who was engaged in an 
altercation. The court held that the student was not owed a special duty of 
protection by the defendant community college, and that no duty existed to 
guard against its occurrence because the act which caused the injury was not 
foreseeable. 

Similarly, in Walker v. Pi Beta Sigma Fraternity,” the Louisiana Court of 
Appeals held that a national fraternity did not owe the plaintiff, a student at 
Southern University, a duty to protect him from physical abuse inflicted by 
fraternity members during an initiation rite allegedly involving hazing. Sig- 
nificant to the court’s finding was the fact that the fraternity prohibited haz- 
ing activities by its chapters and published that prohibition to its members. 
In addition, there was no evidence that the national fraternity had knowledge 
of hazing activities in the local chapter where plaintiff was injured. The court 
concluded that the national fraternity was not in a position to control the 
activities of its members or local chapters. Therefore, the court found that 
the defendant did not owe the plaintiff a legal duty to protect him from harm 
and affirmed the trial court’s grant of summary judgment in favor of the 
defendant. 


In Rothbard v. Colgate University,?> the court also affirmed a grant of sum- 
mary judgment for the defendants, holding that they did not owe the plaintiff 
a legal duty to supervise the conduct or behavior of students in fraternity 
houses, including the plaintiff, after he fell from the second floor of defend- 
ant Beta Theta Pi fraternity house at defendant Colgate University. The 
plaintiff was seriously injured when he fell out of the window in his fraternity 
house at 5:30 a.m. His blood alcohol level was measured at 0.18% after the 
accident. According to the court, the university did not assume a duty by 
asserting the authority to control the behavior of fraternity students in its 
student handbook. Nor did it assume such a duty by failing to enforce the 
handbook’s prohibitions against underage drinking or access to porticos and 
roofs. The majority wrote: 


Colleges today in general have no legal duty to shield their students 
from the dangerous activity of other students .... A fortiori, colleges 
today in general have no legal duty to shield their students from their 
own dangerous activity which creates a risk of harm to themselves .... 





20. Ruchalski v. Schnectady County Community College, 656 N.Y.S.2d 784 (N.Y. 
App. Div. 1997); Walker v. Pi Beta Sigma Fraternity, 706 So. 2d 525 (La. Ct. App. 1997); 
Rothbard v. Colgate Univ., 652 N.Y.S.2d 146 (N.Y. App. Div. 1997). 

21. 656 N.Y.S.2d 784 (N.Y. App. Div. 1997). 

22. 706 So. 2d 525 (La. Ct. App. 1997). 

23. 652 N.Y.S.2d 146 (N.Y. App. Div. 1997). 
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This is not a case where the university encouraged its students to par- 
ticipate in an activity and took affirmative steps to supervise the activ- 
ity. . . . To the contrary, the university expressly provided in its 
handbook that certain conduct by its students was prohibited. We re- 
ject plaintiffs’ contention that in doing so the university voluntarily as- 
sumed the duty to take affirmative steps to supervise plaintiff and 
prevent him from engaging in the prohibited activity. At the time of his 
injury, plaintiff was not a young child in need of constant and close 
supervision; he was an adult, responsible for his own conduct.*4 


The Court reached a similar conclusion with respect to the fraternity, con- 
cluding: “[w]e see no basis to impose upon the owner of the fraternity house 
the legal duty to affirmatively supervise plaintiff, an adult, and prevent him 
from engaging in conduct that creates a risk of harm to himself.”25 Conse- 
quently, the trial court’s entry of summary judgment was affirmed. 

As these three cases point out, the “no duty” rule was alive and well in 
1997, especially in those cases alleging a duty to protect students from un- 
foreseeable tortious or criminal acts by third parties, or by the plaintiffs 
themselves. Nevertheless, in several areas, especially those involving liability 
for peer sexual harassment and the supervision of student athletes by 
coaches, 1997 seemed to mark an erosion of the no-duty rule as a blanket 
protection for American colleges and universities. 


IlI. Premises LIABILITY 


Generally, a landowner has a duty at common law to exercise reasonable 
care to keep his property in a reasonably safe condition for business invi- 
tees.*° The question of whether a duty to exercise reasonable care arises is 
governed by the relationship between the parties.2”? According to Section 
343 of the Restatement (Second) of Torts (1965): 


A possessor of land is subject to liability for physical harm caused to 
invitees by a condition on the land, but only if, he (a) knows or by the 
exercise of reasonable care would discover the condition, and should 
realize that it involves an unreasonable risk of harm to such invitees, 
and (b) should expect that they will not discover or realize the danger, 
or will fail to protect themselves against it, and (c) fails to exercise rea- 
sonable care to protect them against the danger. 


If, however, the danger posed by a condition on the land is known and obvi- 
ous to an invitee, a possessor of land generally is not liable unless he should 
have anticipated the harm despite the invitee’s knowledge or the obviousness 
of the danger.”® 





Id. at 148 (italics added). 

Id. 

Douglass v. Irvin, 549 N.E.2d 368, 369 (Ind. 1990). 

Id. 

RESTATEMENT (SECOND) OF Torts § 343A (1965); see also Prosser, HANDBOOK 
OF THE Law oF Torts § 61, At 393-95 (4th ed. 1971). 
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During 1997, there were a number of cases involving college and univer- 
sity landowners where the parties’ respective knowledge of dangerous condi- 
tions on the premises was an issue. In Butch v. University of Cincinnati,”® for 
example, a student at a public university suffered burns from a leaking under- 
ground steam pipe on the University’s property. The day before the acci- 
dent, the University’s maintenance department had been called to the site to 
investigate a depression in the ground near a stairwell outside a campus 
building. An inspection of the area did not reveal an evident problem. At 
approximately one o’clock the following morning, the plaintiff was walking 
back to his dormitory from a fraternity party across campus. He stopped to 
urinate in the area of the depression; and, although he saw steam rising from 
the ground, he disregarded it and stepped into the area. The area was filled 
with boiling water, which was later determined to have come from a leaking 
underground steam pipe. The plaintiff sustained severe burns to his feet. He 
subsequently filed suit against the University in the Ohio Court of Claims, 
contending that the university negligently failed to warn and protect him 
from injury. The court held that the University did not have actual notice “of 
the extent of the potential hazard that existed” in the area of the accident, 
even though it had actual notice “of a problem in the area of the depres- 
sion.”°° The court also found that the university did not have constructive 
notice of the allegedly defective condition, writing: 


The . . . inspection of the depressed area did not reveal a potential leak 
of a steam pipe. In fact, the maintenance department did not have 
knowledge that a steam pipe was lying beneath the surface of the de- 
pression. Additionally, the depressed ground was completely dry and 
did not reveal the signs of a potentially dangerous condition. More- 
over, the depressed ground was not in an area that was traveled by 
students. Consequently, defendant should not be expected to know 
that the area would be used as a public urinal. The court finds that 
defendant was not placed on notice of the potential dangers that were 
present. . . . the court finds that defendant acted in a reasonable man- 
ner in its investigation to remedy the underlying problem. Therefore 
defendant did not breach its duty of ordinary care to plaintiff.*! 


Finally, the court held that any negligence by the university was outweighed 
by the comparative fault of the plaintiff under Ohio’s Comparative Negli- 
gence Statute,** because he ignored steam rising from the area, did not take 
reasonable care for his own safety (in stepping into the depressed area con- 
taining water) and acted unlawfully and without due care by urinating in the 
area. Because the court concluded that the university breached no duty to 
the plaintiff, it entered judgment for the defendant. 





695 N.E.2d 1245 (Ohio Ct. Claims 1997). 

Id. 

Id. 

The statute bars plaintiffs from recovering if their actions were a greater cause of 


their injuries than the defendant’s acts. See OH1o REv. CopE Ann. § 2315.19 (Anderson 
1994). 
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A university’s knowledge of an allegedly dangerous condition on campus 
was also before the court in Estate of Muse v. Tennessee,*> where a delivery 
person* suffered a broken hip after he slipped on some round metal pipe 
segments as he ran across the campus of Eastern Tennessee State University 
(“ETSU”). The Tennessee Claims Commission, which adjudicates personal 
injury claims arising on state property, found the liability of the State for the 
accident to be 60%, and the liability of Muse to be 40%, awarding appor- 
tioned damages to the plaintiff of $177,496.01. The Tennessee Court of Ap- 
peals affirmed on appeal, rejecting the state’s argument that it owed no duty 
to Muse since the danger was “open and obvious.”*> Although the court 
acknowledged that the continued viability of the common law open and obvi- 
ous rule was in question, in light of Tennessee’s adoption of a comparative 
fault regime,*° it found that it did not need to resolve that issue because it 
found that the hazard presented was not open and obvious. The majority 
wrote: “[t]he evidence in the record indicates that the danger was not as 
‘obvious, reasonably apparent or as well known’ to Muse as to ETSU.” Fol- 
lowing the applicable abuse of discretion standard, the court of appeals af- 
firmed the Claims Commission’s findings and conclusions. 

As in prior years, sidewalks on campus generated a number of reported 
appellate tort cases during 1997. In a pair of negligence cases arising in the 
State of Louisiana, Maxwell v. Board of Trustees for State Colleges and Uni- 
versities*’ and Boyle v. Board of Supervisors, Louisiana State University,** 
students who slipped, fell and were injured on sidewalks on public university 
campuses*? filed lawsuits alleging that the sidewalks where they fell were 
“unreasonably dangerous.” In both cases, the trial courts found in favor of 





33. No. 03A01-9704-CC-00126, 1997 WL 791468 (Tenn. Ct. App. Dec. 29, 1997). 

34. The plaintiff, a former student at ETSU, was delivering food coupon books for a 
telemarketing company at the time of the accident. Although his status as a delivery per- 
son would result in him being treated as a licensee, the court treated him as an invitee 
(and, therefore, entitled to a higher duty), presumably because of his status as a former 
student. Id. 

35. Under the open and obvious rule, an injured invitee may be barred from recovery 
for injuries sustained on the owner’s property if the hazard is as readily apparent to the 
invitee as to the owner. Jd. (citing Kendall Oil Co. v. Payne, 293 S.W.2d 40 (Tenn. Ct. App. 
1955)). 

36. See also Hemingway v. State Univ. of N.Y., 665 N.Y.S.2d 493 (N.Y. App. Div. 
1997) (holding that an assumption of the risk defense did not bar a student’s action against 
the defendant’s Faculty-Student Association (“FSA”) for injuries he sustained when he 
was struck in the eye with a stick while sledding on the FSA’s property). The court held 
that the sledder’s voluntary participation in sledding was simply a factor in the assessment 
of culpable conduct, not a bar to recovery. Nevertheless, the plaintiff's case was dismissed 
under a statute granting immunity to landowners allowing people to use their property free 
of charge for recreational purposes. 

37. 692 So. 2d 641 (La. Ct. App. 1997). 

38. 685 So. 2d 1080 (La. 1997). 

39. Asimilar case is McDonald v. State of Texas, 936 S.W.2d 734 (Tex. Ct. App. 1997), 
where a student’s mother tripped on a campus sidewalk at Texas A&M, sustaining injuries. 
In that case, however, the sole question before the appellate court was whether the plaintiff 
gave the state sufficient notice of her intent to file a tort claim within the time required by 
law (the court found that she did not). The opinion did not reach the legal duty question 
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the plaintiff, concluding that the disputed sidewalks were, in fact, unreasona- 
bly dangerous. On appeal, however, in both cases, the appellate courts con- 
cluded that the sidewalks in issue were not “unreasonably dangerous;” and 
therefore, that the defendant educational institutions did not owe the injured 
students a legal duty. According to the courts in both cases, in order to 
determine whether a condition on land presents an unreasonable risk of 
harm giving rise to a legal duty, a court must weigh a number of factors, 
including the gravity and risk of harm, individual and societal rights and obli- 
gations, and the social utility involved. Applying that analysis to the cases 
before them, the Louisiana appellate courts concluded that the risk of injury 
presented by the disputed sidewalks was not great. In Boyle, this finding was 
based upon the fact the sidewalk was located in a high traffic area and Boyle 
was the first student reported to have fallen in that location. In Maxwell, the 
finding was based upon the fact that the sidewalk did not present a risk of 
harm greater than what a person should reasonably expect to encounter on a 
college campus, as well as the fact that the condition of the sidewalk was 
obvious. In both cases, the courts found that sidewalks enjoy a high utility, 
that it would not be socially advantageous to hold universities liable in this 
context, and that forcing universities to keep all of their sidewalks in perfect 
condition would create an unreasonable burden (financial and otherwise). 
Weighing all of the relevant factors, both courts held that the sidewalks in 
question were not unreasonably dangerous, reversing lower court findings 
and entering judgments in favor of the defendants. 

A different result was reached in Cosgriff v. City of New York,*® where a 
New York City police officer was injured when he slipped and fell on a side- 
walk while chasing a criminal suspect. The sidewalk abutted premises owned 
by defendant New York University (“NYU”). The injured officer sued NYU 
and the City on a common law negligence theory and under a state statute 
known as the General Municipal Law. Prior to the accident, the City had 
issued a notice to NYU to repair the sidewalk, due to a “bluestone tripping 
condition” that was “in front of or abutting the structure.” The trial court 
granted the defendants’ motion to dismiss the plaintiff's complaint. On ap- 
peal, however, the appellate division reinstated the plaintiff’s causes of action 
against NYU, holding that two New York statutes*! providing special rights 
of action to police officers injured by the negligence of others while discharg- 
ing their duties, or by anyone who violates a relevant statute, ordinance, 
code, rule or regulation, allowed the plaintiff to proceed against defendant 
NYU on a common law negligence theory and pursuant to the State’s Gen- 
eral Municipal Law. The ruling is limited on its face to plaintiffs who are 
police officers or firefighters. If the plaintiff had not fallen into one of those 
two narrow categories, a close reading of the case suggests that the result 
might well have been different. Nevertheless, the case was one of several 





or the merits of whether the disputed sidewalk presented an unreasonable risk of harm. 
Therefore, the case is not discussed in detail here. 


40. 659 N.Y.S.2d 888 (N.Y. App. Div. 1997). 
41. See Gen. Mun. § 205-e and § 11-106 of the state’s General Obligations Law. 
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1997 cases in which colleges and universities were found liable for injuries 
sustained on allegedly defective sidewalks on campus. 


The final category of reported premises liability cases involving colleges 
and universities during 1997 involves injuries to guests on campus.*? In 
DeFoor v. Evesque,* the plaintiff was only on campus to take an employ- 
ment test with USX Corporation. The test was administered by Evesque, an 
employee of Bessemer State Technical College, which owned the test site. 
The plaintiff slipped and fell on some spilled hydraulic fluid in or near the 
test area. He filed suit against Evesque, alleging negligence, and against 
USX, alleging that Evesque was a borrowed servant of USX. The trial court 
granted the defendants’ summary judgment motions, holding that Evesque 
was not a borrowed servant and that he was entitled to qualified immunity as 
a state employee. On appeal, the Alabama Supreme Court affirmed the trial 
court’s holding that Evesque was not a borrowed servant of USX Corpora- 
tion, concluding that Bessemer retained the right to control the manner, 
means and method by which Evesque administered the tests. The Supreme 
Court reversed the trial court’s finding of qualified immunity, however, rul- 
ing that even though Evesque was a state employee, the task he was (or 
should have been) performing—inspecting and cleaning the test site—was 
ministerial. State employees performing ministerial (as opposed to discre- 
tionary) tasks are not entitled to qualified immunity under Alabama law. 
Therefore, the Supreme Court concluded, the trial court erred in dismissing 
the plaintiff's claim against Evesque. 


The court of appeals upheld the statutory immunity of Western Michigan 
University in the case of Palmer v. Western Michigan University, + a case 
involving a child hit by a car in a crosswalk on campus. Affirming an entry of 
summary judgment in favor of the University, the court of appeals held that 
the University was authorized by state law to erect a “stop for pedestrians” 
sign near the intersection, which the plaintiff's attorneys contended was a 
non-conforming sign and a nuisance per se in breach of the University’s duty 
to maintain the highway in reasonable repair for public travel. The court 
rejected the argument that the erection of the sign was “ultra vires” conduct, 
writing: 


When a governmental agency engages in an activity that is expressly or 
impliedly mandated or authorized by constitution, statute, or other law, 


it is performing a governmental function and is immune from tort 
liability.4° 





42. Although Crew v. Yale University, No. CV 970398151, 1997 WL 291197 (Conn. 
Super. Ct. May 15, 1997) involved an injured guest on campus (the plaintiff was severely 
injured while giving a speech at Yale University when a podium collapsed on his hand and 
severed the tip of his third left finger), the reported opinion addresses the immunity of 
another defendant, American Medical Response of Connecticut, Inc., and not the liability 
of the university. 

43. 694 So. 2d 1302 (Ala. 1997). 

44. 568 N.W.2d 359 (Mich. Ct. App. 1997). 

45. Id. at 360. 
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The court went on to find that the defendant was impliedly authorized (by a 
Michigan statute which expressly authorizes state universities to regulate ve- 
hicular and pedestrian traffic on campus)” to erect the sign. Even if the Uni- 
versity installed a non-conforming sign under the Michigan Manual of 
Uniform Traffic Control Devices, the court held, the activity is considered a 
governmental function and the defendant would be entitled to governmental 
immunity.*’ Finally, the court held that the defendant’s design and erection 
of the disputed sign was not a nuisance per se because it was not an “activity 
or condition which constitutes a nuisance at all times and under all circum- 
stances, without regard to the care with which it is conducted or main- 
tained.”** The court found the disputed sign served “a beneficial public 
purpose by warning motorists that they must stop for crossing pedestrians.”4? 
The area only becomes dangerous, the court held, “when an inattentive 
driver, like the driver in the present case, overlooks the sign or notices it but 
chooses to ignore it.” Thus, the sign was not considered a nuisance per se 
and the lower court’s dismissal of the plaintiff's claim was affirmed. This de- 
cision should provide some comfort to colleges and universities statutorily 


charged with, or permitted to, erect signs and other traffic control devices on 
campus. 


IV. THe UNIVERsSITY’s Duty TO CONTROL OTHERS 


The 1997 cases asserting a duty by universities to control others tended to 
involve individuals who committed criminal acts on campus but were neither 


employees nor agents of the institution. Typically, the plaintiffs in these cases 
alleged a negligent failure by the university to provide them with adequate 
security or protection, while the defendants asserted that they did not owe 
the plaintiff a legal duty of protection because the criminal acts in question 
were not reasonably foreseeable. 


It is axiomatic that in order to recover on a theory of negligence, a plaintiff 
must establish three elements: (1) a duty arising on the part of the defendant 
to conform its conduct to a standard of care arising from its relationship with 
the plaintiff; (2) a failure of the defendant to conform its conduct to the req- 
uisite standard of care required by the relationship; and (3) an injury to the 
plaintiff proximately caused by the breach.*° The existence of a legal duty is 
a question of law for the court to resolve, balancing factors such as: (1) the 
relationship between the parties; (2) the reasonable foreseeability of harm to 





46. The court relied upon M.C.L. § 390.891; M.S.A. § 15.1120(51). 

47. The court also rejected the plaintiff's arguments under the highway exception to 
governmental immunity, holding: “The duty of the state and county road commissions to 
repair and maintain highways, and the liability for that duty, extends only to the improved 
portion of the highway designed for vehicular travel and does not include . . . crosswalks, or 
any other installation outside of the improved portion of the highway designed for vehicu- 
lar travel.” Palmer, 568 N.W.2d at 361. 

48. Id. (citing Li v. Feldt, 487 N.W.2d 127 (Mich. 1992)). 

49. Id. 


50. See, e.g., Webb v. Jarvis, 575 N.E.2d 992, 995 (Ind. Ct. App. 1991). 
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the person injured; and (3) public policy considerations.*! Traditionally, in 
the college and university context, the courts have been reluctant to impose a 
duty to anticipate and protect against criminal acts unless the facts of a par- 
ticular case make it reasonably foreseeable that a criminal act is likely to 
occur.** In recent years, however, some legal scholars and commentators 
have suggested that the “no-duty rule” is gradually eroding in this area, at 
least with respect to higher education institutions.*? 


Nevertheless, colleges and universities continued to rely upon the no-duty 
defense during 1997, particularly in those cases involving criminal conduct by 
third parties on campus. 


In Gragg v. Witchita State University,** plaintiff's decedent was shot and 
killed on the campus of Witchita State University by a gang member.*> The 
plaintiff and her friend had attended a public fireworks display on campus for 
Independence Day. The event was hosted by the University, its athletic cor- 
poration and various corporate sponsors. The plaintiffs brought a wrongful 
death and survival action against all of the hosts, asserting that the defend- 
ants failed to provide adequate security for the event, failed to install ade- 
quate lighting on campus and failed to warn of the potential for crime on or 
near the campus. The trial court granted the defendants’ motion for sum- 
mary judgment, holding that they owed no legal duty to protect plaintiffs’ 
decedent from, or warn her of, the criminal acts of a third party; and, that the 
Kansas Tort Claims act provided immunity to all of the defendants. The 
Supreme Court of Kansas affirmed, noting the general rule that “in the ab- 


sence of a ‘special relationship’ there is no duty on a person to control the 





51. Motz v. Johnson, 651 N.E.2d 1163, 1166 (Ind. Ct. App. 1995). 


52. See, e.g., Klobuchar v. Purdue Univ., 553 N.E.2d 169 (Ind. Ct. App. 1990) (holding 
university did not have a special duty to protect a student from a criminal act committed on 
campus by a third party); Nero v. Kansas State Univ., 861 P.2d 768, 778 (Kan. 1993) (“uni- 
versity-student relationship does not in and of itself impose a duty upon universities to 
protect students from the actions of fellow students or third parties”); Crow v. State of 
Cal., 271 Cal. Rptr. 349 (Cal. Ct. App. 1990) (rejecting plaintiff's claim of a university- 
student special relationship). 


53. Robert Bickel & Peter Lake, The Emergence of New Paradigms in Student-Uni- 
versity Relations: From ‘In Loco Parentis’ to Bystander to Facilitator, 23 J.C. & U.L. 755 
(1997) (“Courts are increasingly willing to apply traditional tort law notions of duty to the 
university.”). 

54. 934 P.2d 121 (Kan. 1997). 


55. The decedent’s companion also was shot and killed as they walked across a dark- 
ened field after exiting the stadium. The gang member, Anthony Scott, apparently acted in 
what he thought was retaliation for being shot himself earlier in the year. He was promptly 
apprehended by on-site security, arrested, tried and convicted of murder. There was no 
evidence that any sponsor, police officer or security officer knew of Scott’s presence on 
campus or his intent to commit violence there. No other shootings were known to have 
been committed during or after the event in prior years. There had been only one other 
fatal shooting on the campus since 1968, and it occurred several years earlier on another 
part of campus in connection with a separate festival. Police were aware of gang activity 
occurring within a half-mile from campus and of crime incidence being higher west of cam- 
pus, with enrollment declining once due to violent crime in the area and gangs. 
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conduct of a third person to prevent harm to others.”°® Citing various pro- 
visions of the Restatement (Second) of Torts, the court found that no special 
relationship existed between the plaintiff's decedent and WSU. Nor was it 
foreseeable, the court concluded under the totality of circumstances, that 
Scott would shoot Gragg (plaintiffs’ decedent). The court characterized the 
crime as “unanticipated” and “unexpected,” and the evidence was unrefuted 
that “none of the defendants had any knowledge of Scott’s intentions or 
even that it was likely that he or someone like him would present an unrea- 
sonable risk.”>’ With respect to the non-university defendants, the court 
found that none of them had control of or were owners, occupiers or posses- 
sors of the premises. Therefore, no legal duty could be extended to them. 
Thus, the trial court’s summary judgment in favor of the remaining defend- 
ants was likewise affirmed. 


In Macaluso v. City of New York,°** the plaintiff, an employee of Queen- 
sborough Community College (“QCC”) was assaulted by three unidentified 
men in a parking lot on campus. He sued Halls Security, a private security 
firm retained by the City of New York to provide certain security services on 
the QCC campus, as well as the City itself, alleging a negligent failure to 
provide reasonable and adequate security in the parking lot and to ade- 
quately train security personnel. The City moved for summary judgment, as- 
serting that the City University of New York (“CUNY”), which operated 
QCC, was the proper defendant; and, that the plaintiff could not establish 
that the City owed him a special duty to insure his safety.°? The court found 
that the City was a proper party to the case, as the record holder of legal title 
to the QCC buildings and grounds, acknowledging that: 


A person who possesses realty either as an owner or a tenant has a duty 
to exercise reasonable care under the circumstances, and to maintain 
the property in a safe condition. That duty includes an obligation to 
take minimum precautions to protect members of the public from the 
reasonably foreseeable criminal acts of third persons. . . . The possessor 
of realty, however, is not an insurer of those who enter upon such re- 
alty. Therefore, a landlord’s duty to take protective measures depends 
on whether he has reason to know from the prior history of criminal 
activities on the premises or in near proximity that there is a likelihood 





56. Gragg, 934 P.2d at 128. See also RESTATEMENT (SECOND) OF Torts §§ 316-320 
(1964). 

57. The court cited favorably the following notes from Restatement (Second) of Torts 
§ 314A: “[t]he duty in each case is only one to exercise reasonable care under the circum- 
stances. The defendant is not liable where he neither knows nor should know of the unrea- 
sonable risk . . . . He is not required to take precautions against a sudden attack from a 
third person which he has no reason to anticipate.” Gragg, 934 P.2d at 129. 

58. 662 N.Y.S.2d 711 (N.Y. App. Div. 1997). 


59. Halls Security also moved for summary judgment, asserting that it did not have a 
duty to make roving patrols of the disputed parking lot, because it was retained merely to 
provide a person to monitor vehicles entering campus. 





1998] TORT CASES 271 


of criminal conduct which would endanger the safety of a tenant, or a 
visitor. 


Recognizing that the plaintiff had failed to present any evidence of recurrent 
violent criminal activity which would require the city to take additional pro- 
tective measures,°! or that the assailants were unlawfully on the premises, the 
court concluded that the City did not breach any duty to the plaintiff.°* The 
Court granted both defendants’ motions to dismiss the plaintiff's complaint 
and all cross claims. 


On the limited basis of these 1997 cases, it would appear as though the 
“no-duty” rule has not breathed its last breath on America’s college cam- 
puses, at least in those cases alleging institutional liability for the criminal 
acts of third parties on or around university property. College and university 
attorneys continued to assert the lack of a legal duty in support of dispositive 
motions in these cases during 1997. It remains to be seen, of course, whether 
the courts will continue to broadly apply the no-duty rule into the next cen- 
tury. Thus, the prudent university attorney will generally combine a no-duty 
defense with various others in appropriate circumstances, such as the plain- 
tiff’s comparative fault or assumption of the risk, intervening and superseding 
causes, and the argument that the defendant’s conduct did not proximately 
cause the plaintiff’s injuries or damages. In the final analysis, the existence of 
a legal duty does not mean that the defendant’s conduct proximately caused 





60. Macaluso, 662 N.Y.S.2d at 713-14. 


61. Another 1997 case addressed the discoverability of information concerning prior 
criminal conduct on campus. See McEnaney v. State, 662 N.Y.S.2d 615 (1997). An action 
was brought by a student at the State University of New York (SUNY) in Albany who was 
shot by a fellow classmate during a 1994 hostage situation. He filed suit against SUNY, 
alleging negligence in the area of security protection and a failure to protect him from 
foreseeable risks of harm. He sought via discovery information and documents concerning 
“prior attacks, unauthorized weapons, hostage situations, assaults, security breaches, unau- 
thorized persons on campus,” etc. The state objected that the request was overly broad 
and lacking in specificity and the plaintiff moved to compel. The Court of Claims granted 
the motion with respect to past incidents involving “unauthorized weapons” and “hostage 
attacks,” denying the remainder as vague, overbroad or irrelevant. On appeal, the court 
held that the Court of Claims erred in limiting discovery, holding: “discovery of materials 
relating to prior criminal conduct, compiled to establish foreseeability, is not limited to ‘the 
exact location where [the] plaintiff was harmed [nor must] it be of the same type of crimi- 
nal conduct to which the plaintiff was subjected.” Information concerning prior attacks 
and assaults, the court held, “is material and relevant to the issue of foreseeability and the 
adequacy of security provided.” Nevertheless, the court agreed that the phrases “security 
breaches” and “unauthorized persons on campus” were vague and irrelevant, since the 
gunman in issue was a student lawfully on campus. This case sheds important light upon 
the relevant issues for discovery in cases alleging a duty of protection from criminal acts by 
third parties. Clearly, the history of criminal behavior on and around the premises will be 
treated as relevant and discoverable in cases of this nature. So, too, one would expect, will 
the defendant’s awareness, if any, of the particular criminal’s prior history of similar vio- 
lent offenses. 


62. The court also found that Halis Security “could not have reasonably expected, 


anticipated or prevented the attack upon Natale Macaluso.” Macaluso, 662 N.Y.S.2d at 
714. 
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the plaintiff’s injuries. It may mean, though, that the case is more likely to be 
submitted to a jury for final adjudication. 


V. EMPLOYMENT-RELATED TORT CLAIMs® 


As in most employment settings, faculty and staff in higher education reg- 
ularly raise state common-law tort claims against their employers, either in- 
stead of or in addition to employment discrimination claims. Defamation, 
intentional infliction of emotional distress and violation of public policy are 
among the common theories asserted by employees. 

There were multiple defamation claims brought by higher education em- 
ployees in 1997. Hanton vy. Gilbert,* a North Carolina appellate decision, 
involved the qualified privilege defense, a defense often asserted in response 
to defamation claims in the employment setting. The plaintiff Wilma 
Hanton, a research analyst in the Biology Department at the University of 
North Carolina (UNC), was responsible for maintaining an electron micro- 
scope.® Dr. Lawrence Gilbert, chair of the department, instituted a new pol- 
icy regarding the microscope that, among other things, required the plaintiff 
to keep records of its use. Despite multiple explanations of the new policy, 
the plaintiff refused to follow the policy and was terminated.®’ Gilbert subse- 
quently sent a memorandum to all members of the department providing an 
extremely detailed synopsis of the reasons for the plaintiff's termination. 

The plaintiff sued UNC, Gilbert and other individual defendants in their 
personal and official capacities, alleging constitutional violations, defamation 
and violation of the state Whistleblower Act.® Only the plaintiff's defama- 


tion claim against Gilbert in his personal capacity survived summary judg- 
ment.” The defamation claim was tried to a state court jury, which rendered 
a verdict for the defendant Gilbert.) On appeal, the plaintiff argued both 
that the trial court improperly found that Gilbert was entitled to a qualified 





63. This section on employment-related tort claims was prepared by Jill R. 
Bodensteiner, Assistant Vice President and Counsel, University of Notre Dame. 

486 S.E.2d 432 (N.C. Ct. App. 1997). 

Id. at 434. 

Id. at 435. 

Id. 

Id. at 435-36. In this memorandum, Gilbert provided a factual chronology of 
events, but also included editorial comments. For example, Gilbert noted that the plaintiff 
had accused him of stealing data, to which he replied “her slanderous accusations regard- 
ing my own integrity will ultimately be resolved in a court of law.” Gilbert also offered to 
“talk to [the plaintiff] in person regarding [her] many ongoing problems with the Univer- 
sity beginning as a graduate student . . . in 1967.” Id. at 436. 

69. The case was removed to federal court, where the court granted summary judg- 
ment to all defendants on the federal constitutional claims and remanded the state claims 
to state court. Jd. 

70. The plaintiff's state constitutional claims — based upon an alleged denial of pro- 
cedural due process — were precluded by her success at the administrative level under a 
statutorily established claim for due process. /d. at 438-39. In addition, the plaintiff's 
Whistleblower Act claim failed because she could not demonstrate that her alleged 
whistleblowing activity was a substantial or motivating factor in her dismissal. 

71. Id. at 436. 
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privilege and that the trial court improperly instructed the jury on the ele- 
ments of defamation and the burden of proof.” 


The plaintiff's defamation claim was based on the memorandum sent by 
Gilbert to the members of the biology department, which the court held was 
libelous per se.”> However, Gilbert successfully asserted the affirmative de- 
fense of qualified privilege. Under North Carolina law, the party asserting 
qualified privilege must prove (1) good faith; (2) an interest to be upheld; (3) 
a statement limited in scope to this purpose; (4) a proper occasion; and (5) 
publication in a proper manner to proper parties only.”* The North Carolina 
Court of Appeals held that Gilbert had satisfied each of these elements.’ 
Most importantly, Gilbert’s asserted “interest to be upheld” was the “smooth 
running and morale of the department.”’© As for the other elements, the 
court stated only that Gilbert distributed the memo solely among the mem- 
bers of the Department of Biology for the purpose of ending misleading ru- 
mors and inaccurate accounts of the termination that were circulating within 
the department.” 


Successful assertion of the qualified privilege, however, provided Gilbert 
only with a presumption that his statements were made with good faith and 
without malice.’* According to the court, the plaintiff could have defeated 
this presumption by proving the falsity of the statements and proving that 
they were made with actual malice. Therefore, the jury was correctly in- 
structed that the plaintiff bore the burden of proving falsity and actual mal- 
ice, and the jury verdict was upheld.” 


The most interesting aspect of this decision is the inherent tension be- 
tween the qualified privilege and the plaintiff's burden to prove defamation 
under North Carolina law. Although the qualified privilege requires the de- 
fendant to prove that the statements were made in “good faith,” the plaintiff 
can then theoretically overcome the defense by proving that the defendant 
made the statements with “actual malice.”*° This framework begs the ques- 





72. Id. at 436-37. 


73. A libelous per se statement provides a “prima facie presumption of malice” and 
“a conclusive presumption of legal injury” such that the plaintiff need not prove special 
damages. Jd. at 436-37 (quoting Arnold v. Sharpe, 251 S.E.2d 452, 455 (N.C. 1979)). 
Neither party challenged the finding of libel per se made by the trial court. 

74. Id. at 437 (quoting Clark v. Brown, 393 S.E.2d 134 (N.C. Ct. App. 1990)). 

TS... Id. 

16: Id. 


77. Id. The court also noted that parts of the memorandum addressed accusations by 
the plaintiff against Gilbert, for which Gilbert had a privilege of “self defense” (citing 
Gregory v. Durham County Bd. of Educ., 591 F. Supp. 145, 156 (M.D.N.C. 1984)). 

78. Id. 

79. Id. 

80. The conflict is plainly evident in the following passage from the court: “Further- 
more, since Dr. Gilbert’s presumption [of good faith] rebutted Ms. Hanton’s presumption 
of actual malice, Ms. Hanton then had the burden of proving both the falsity of the charge 
and that it was made with actual malice.” 

Id. 
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tion whether, as a practical matter, any plaintiff could prove actual malice 
after the defendant has already proven good faith. 

The Supreme Court of Illinois recognized this very conflict in Kuwik v. 
Starmark Star Marketing & Administration, Inc.®! Prior to Kuwik, an Illinois 
court could find that the defendant acted with good faith for qualified privi- 
lege purposes (a question of law), and a jury could then find that the privilege 
was vitiated because the defendant acted with actual malice (a question of 
fact). To correct this conflict, the court in Kuwik adopted the Restatement’s 
approach to qualified privilege, which does not require the defendant to 
prove the communication was made in “good faith.”*? Under this approach, 
courts simply look to “the occasion . . . for the communication” and deter- 
mine whether the “occasion created some recognized duty or interest to 
make the communication.”*? 

Another defamation case in 1997 also involved distribution by the defend- 
ant university of documents containing personnel-related information.** In 
Ditzel v. University of Medicine and Dentistry of New Jersey (UMDNJ),®° a 
former employee filed a lawsuit in federal court asserting multiple claims af- 
ter he was terminated from his position as Manager of Publications at 
UMDNJ.*° The plaintiff was terminated following the publication of an er- 
ror-filled annual report for which he had significant responsibility.5’ After 
distribution of the Annual Report, UMDNJ issued a “Message to the Uni- 





619 N.E.2d 129 (Ill. 1993). 

See RESTATEMENT (SECOND) OF Torts §§ 593-99. 

Id.; Kuwik, 619 N.E.2d at 133. 

Bowers v. Reutter, 951 F. Supp. 666 (E.D. Mich. 1997), is yet another 1997 defama- 
tion case involving the distribution of personnel-related information. In Bowers, an ad- 
junct faculty member sued Schoolcraft College and others alleging defamation after 
students formally alleged that she made inappropriate comments. The primary grounds for 
the plaintiff's claim was a letter written by a dean (and distributed to third parties) in which 
the dean stated that “the nature of [the plaintiff's] comments are inappropriate ...” The 
court held that the: plaintiff could not establish defamation because it was clear that the 
dean never assumed that the plaintiff made the alleged statements; rather, she was only 
saying that the alleged statements were inappropriate if they were made. Id. at 672-73. 

85. 962 F. Supp. 595 (D.N.J. 1997). 

86. The plaintiff sued UMDNJ and various individuals in their individual and official 
capacities, alleging discrimination law violations, constitutional violations, breach of em- 
ployment contract, defamation and intentional and negligent infliction of emotional dis- 
tress. The plaintiff believed that he was terminated based upon his disability (childhood 
cancer) and race (white), and in retaliation for complaining about his supervisor’s com- 
ments (use of the phrase “white boys”). The district court granted the defendants’ motion 
for summary judgment in its entirety. Jd. at 599-601. 

With respect to the plaintiff’s infliction of emotional distress claims, a plaintiff in New 
Jersey must demonstrate conduct so extreme and outrageous that no reasonable man could 
expect to endure it. /d. at 608. In this case, neither the plaintiff's termination nor the “few, 
stray, sarcastic remarks” by his supervisor — including use of the phrase “white boys” — 
reached the level of extreme outrageousness. Jd. The plaintiff's negligent infliction of 
emotional distress claim was barred by the Workers’ Compensation Act, which provides 
the exclusive remedy for such ciaims alleged to have occurred in the scope of employment. 
Id. 


87. The key error was the omission of one member of the Board of Trustees. Jd. at 
599. 
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versity Community” apologizing for the errors and stating that “appropriate 
actions have been taken regarding those individuals responsible for this seri- 
ous breach of quality.”** The plaintiff claimed that this message to the com- 
munity defamed him. 


To establish defamation under New Jersey law, the plaintiff had to prove 
(1) a false and defamatory statement concerning him; (2) an unprivileged 
communication to a third party; (3) fault amounting to at least negligence by 
the publisher and (4) damages.*? Because truth is an absolute defense to a 
claim of defamation in New Jersey,”° the court’s analysis was straightforward: 
the plaintiff acknowledged that the Annual Report contained errors for 
which he was partially responsible. Therefore, the statement was “obviously 
truthful,” and the defendants had an absolute defense.?! The court went on 
to hold that the plaintiff could not establish defamation regardless of the 
truth of the statement because he was never identified by name, nor did the 
statement indicate the “appropriate action” taken, i.e., that the persons re- 
sponsible for the errors were terminated.?? Therefore, the plaintiff could not 
demonstrate that the statement was injurious to his reputation and profes- 
sional standing as a matter of law. 


In reaching its conclusion, the court in Ditzel implicitly adopted a require- 
ment that an allegedly defamatory communication must identify the plaintiff 
by name — in other words, the court refused to accept the notion that a 
communication could be so obvious that a reasonable person could identify 
the plaintiff even absent use of his or her name. The court in Ditzel had even 
acknowledged that if someone knew that the plaintiff was a member of the 
relevant department and that he had been discharged, they would know that 
the message pertained to him.?? The court’s conclusion raises interesting 
questions. What if, for example, an otherwise defamatory statement was is- 
sued by a University regarding the termination of “one of the officers of the 
University?” Under the Ditzel court’s reasoning, this would not be defama- 
tory as a matter of law. It seems, at the very least, that the identification of 
this person should be part of the court’s analysis into whether the statement 
is “reasonably susceptible of a defamatory meaning” — the standard allegedly 
applied in Ditzel.°* 





88. Id. 


89. Id. at 605 (citing Abella v. Barringer Resources, Inc., 615 A.2d 288, 291 (N.J. 
Super. Ct. Ch. Div. 1992)). Expanding on the first factor, the court quoted the following: 
“A defamatory statement is one that is false and ‘injurious to the reputation of another’ or 
exposes another person to ‘hatred, contempt or ridicule’ or subjects another person to ‘a 
loss of good will and confidence’ in which she or he is held by others.” /d. (quoting Ro- 
maine v. Kallinger, 537 A.2d 284 (N.J. 1988)). 

90. Id. at 605 (citing Romaine, 537 A.2d 284). 

91. Id. 

92. Id. 

93. Ditzel, 962 F. Supp. at 605. 

94. In setting forth the defamation standards, the court stated that “[t]he threshold 
inquiry in a defamation action is whether the statement is ‘reasonably susceptible of a 
defamatory meaning,’ and this is a question of law.” Id. 
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Although employment-related cases often include claims for intentional 
infliction of emotional distress, such claims are rarely successful in the em- 
ployment context.?> In an exception to this general rule, the court in Gaines 
v. University of Pennsylvania Police Department” held that the plaintiff could 
survive a motion to dismiss on his claim for intentional infliction of emotional 
distress in the context of a search and seizure related to his employment. In 
Gaines, the plaintiff was the personal security guard and driver for the presi- 
dent of Penn University.°” Apparently, members of the Penn Police Depart- 
ment were dissatisfied with the fact that they were not selected for the 
plaintiff's position; because of this animosity, the plaintiff was told to “watch 
his step.”°® While the plaintiff was at work one day, the Penn Police searched 
his car without a warrant and allegedly recovered a gun and three hand- 
rolled cigarettes containing a leafy substance.”? The Penn Police referred the 
investigation to the local district attorney; at that same time, the plaintiff was 
suspended from his job.'°° Although the district attorney concluded that the 
search was unreasonable and unlawful, the plaintiff was terminated from his 
job without the opportunity to respond.!°! 

The plaintiff and his wife sued the Penn Police and various individual de- 
fendants alleging constitutional violations via Section 1983, invasion of pri- 
vacy, intentional infliction of emotional distress, civil conspiracy and loss of 
consortium.'°? The Penn defendants filed a motion to dismiss a majority of 
the plaintiff's claims, which the court granted in part and denied in part.! 

The Gaines decision is noteworthy because the court declined to dismiss 
the plaintiff's intentional infliction of emotional distress claim, even though 
the standard for such claims is virtually impossible to meet in the employ- 





95. See id. at 608 (“Courts have frequently noted that wrongful discharge claims 
rarely rise to the level of extreme outrageousness.”) (citing Fregara v. Jet Aviation Bus. 
Jets, 764 F. Supp. 940, 956 (D.N.J. 1991)). 

96. No. 97-3381, 1997 WL 624281 (E.D. Pa. Oct. 7, 1997). 

O7.. Tdcat *1. 

98. Id. Despite this animosity, the plaintiff “performed his responsibilities and duties 
as Robin’s personal security assistant to the highest level.” Id. 

99. Id. at *1-2. The police officer who conducted the search of Gaines’ car allegedly 
found one of the doors ajar, and proceeded to enter both the car and the trunk. /d. at *2. 

100. Jd. 

101. Jd. The district attorney’s office found the search “unreasonable and unlawful 
because it was conducted without a warrant and without probable cause.” /d. 

102. Id. at *2. 

103. The court dismissed all of the claims against the Penn Police without prejudice 
because it was an improper defendant. /d. at *3. In addition, the court dismissed the plain- 
tiff’s civil conspiracy claim because a single entity cannot conspire with itself, and because 
the plaintiff had failed to adequately plead facts supporting this claim. /d. at *7. Finally, 
the court dismissed the plaintiff’s invasion of privacy claim based upon the one year statute 
of limitations applicable in Pennsylvania. /d. at *5. The plaintiff clearly filed his complaint 
more than one year after the search, but argued that the discovery rule should toll the 
statute of limitations until he knew or should have known of the fact of the injury and its 
cause. However, the court refused to apply the discovery rule because the plaintiff learned 
on the very day of the search not only that the defendants had searched his car but that 
they had allegedly found a gun and hand-rolled cigarettes with a leafy substance. Jd. The 
defendant’s motion to dismiss was denied as to all other claims. 
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ment context.'* In Pennsylvania, a defendant’s conduct must be “so outra- 
geous and so extreme in degree as to go beyond all possible bounds of 
decency and to be regarded as atrocious and utterly intolerable in a civilized 
society.”!°° The court in Gaines found that, taking the plaintiff's allegations 
as true, the conduct of the Penn Police could be seen as malicious and done 
with the intent to improperly impute wrongful conduct on the plaintiff.!°° It 
also appeared to the court as if the Penn Police were “out to get” the plain- 
tiff, and that they intentionally violated his constitutional rights.'°’ A reason- 
able person could conclude that this conduct, if true, was outrageous as 
defined by Pennsylvania law.'°8 

In contrast to Gaines, a New York state court reached the usual outcome 
and dismissed the intentional infliction of emotional distress claim brought 
by a professor who was accused of plagiarism. In Klinge v. Ithaca College,’ 
the plaintiff was a full professor and chair of the Cinema and Photography 
Department.''® One of the plaintiff's students noticed a similarity between a 
book written by the plaintiff and two books written by other authors.''! The 
student notified colleagues of the plaintiff at Ithaca, who investigated the al- 
legations and found that they had merit.!!* The dean and provost concurred, 
and the plaintiff's salary, rank and title were eventually reduced because of 
the plagiarism.''> Within a few months of this disciplinary action, the Ithaca 
College student newspaper and other local newspapers ran stories about the 
alleged plagiarism by the plaintiff, allegedly causing severe distress to the 
plaintiff and his wife.''* 

The appellate court held that the trial court should have dismissed the 
plaintiff's claim of intentional infliction of emotional distress against the col- 
leagues who initially investigated the allegations. To succeed on an inten- 
tional infliction of emotional distress in New York, the plaintiff must prove 
that the defendant “engaged in extreme and outrageous conduct and that 





104. The Gaines court acknowledge the Third Circuit Court of Appeals’ statement that 
“it is extremely rare to find conduct in the employment context that will rise to the level of 
outrageousness necessary to provide a basis for recovery for the tort of intentional inflic- 
tion of emotional distress.” /d. (quoting Clark v. Township of Falls, 890 F.2d 611, 623 (3d 
Cir. 1989)). 

105. Jd. at *5 (quoting Salerno v. Philadelphia Newspapers, Inc., 546 A.2d 1168, 1172 
(1988)). 

106. Id. at *6. 

107. Id. 

108. Jd. The court also held that the plaintiff's intentional infliction claim was not pre- 
cluded by the exclusivity provisions of the Pennsylvania Workers’ Compensation Act be- 
cause it did not arise “in the context of the plaintiffs employment” for purposes of the 
statutory definition. /d. 

109. 652 N.Y.S.2d 377 (N.Y. App. Div. 1997). 

110. Jd. at 378. 

111. Td. 

LEZ. Td. 

113. Jd. at 379. The plaintiff was provided with a list of the allegations in June 1994, 
and submitted a response. The provost found the response unconvincing, and thereafter 
implemented the disciplinary action. /d. 

114. Td. 
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such conduct intentionally or recklessly caused severe emotional distress;” 
the conduct must be “atrocious and utterly intolerable.”''’ In Klinge, the 
plaintiff's claim against his colleagues was based on the mere fact that the 
colleagues reported the allegations to their superiors, the dean and the 
provost. The court found, however, that these colleagues were “ethically ob- 
ligated” to report incidents of academic dishonesty.'!® 


Furthermore, even absent this ethical obligation, the court found that the 
plaintiff’s intentional infliction of emotional distress claim had been properly 
dismissed in light of the specific facts: at least two other people discovered 
the plagiarism independently of the defendant colleagues; two years sepa- 
rated the colleagues’ conduct and the newspaper articles; and the plaintiff's 
demotion was public knowledge prior to the newspaper articles.'!’ Finally, 
the plaintiff did not offer any proof of emotional distress other than his “bald 
assertions.” The court specifically noted that the plaintiff admitted that he 
did not receive any treatment for his “alleged distress.”!!® 

Another common tort claim applicable to employment matters is wrongful 
discharge —specifically, discharge in violation of public policy. In Butts v. 
University of Osteopathic Medicine & Health Sciences,''® an appellate deci- 
sion from the state of Iowa, the plaintiff was Director of Purchasing at the 
defendant University, and reported directly to the president of the Univer- 
sity.'*° Upon request from the chancellor, the plaintiff provided information 
regarding the president’s improper purchasing tactics involving the avoidance 
of sales tax.!?!_ As a result of this and other information, the president was 
eventually placed on leave and did not return; supervision of the plaintiff was 
assumed by the president’s executive assistant.!*? The executive assistant 
thereafter reorganized the purchasing department and eliminated the plain- 
tiff's job.'2° The plaintiff filed suit alleging breach of contract, intentional 
infliction of emotional distress and wrongful discharge.'** As in most cases, 
the plaintiff's intentional infliction of emotional distress claim was summarily 
dismissed by the appellate court, which found “no evidence showing the Uni- 
versity’s decision to fire her was outrageous as the term is defined.”!° 





115. Jd. at 379-80 (citations omitted). 

116. The court did not expand on this “ethical obligation,” noting only that the “record 
supported” such a conclusion. /d. at 380. 

117. Id. 

118. Td. 

119. 561 N.W.2d 838 (Iowa Ct. App. 1997). 

120. Id. at 839. 

121. Id. at 839-40. 

122. Id. at 840. Before he went on leave, the president called the plaintiff into his 
office and, in front of the executive assistant, chastised the plaintiff for making the presi- 
dent look bad in her report to the chancellor. /d. 

123. Jd. Under the executive assistant’s new organizational structure, the director posi- 
tion required a master’s degree, which the plaintiff did not have. Jd. 

124. The district court granted summary judgment on all three claims, and the appel- 
late court affirmed the decision in its entirety. Id. 

125. Under Iowa law, outrageous conduct must be “so extreme in degree as to go be- 
yond all possible bounds of decency and to be regarded as atrocious and utterly intolerable 
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After a thorough analysis, the court also dismissed the plaintiff's wrongful 
discharge claim. Like most states, lowa is an employment-at-will state, 
meaning that an employer may discharge its at-will employees at any time for 
any reason or no reason.'*° Iowa recognizes two exceptions to the at-will 
rule: discharge in violation of public policy and discharge that breaches a 
unilateral contract created by an employee handbook.!?’ The plaintiff in 
Butts conceded that she was an at-will employee, but argued that her dis- 
charge was in violation of public policy. Specifically, the plaintiff alleged that 
she was terminated for refusing to facilitate sales tax violations by the former 
president.!26 

To succeed on a public policy claim under Iowa law, the plaintiff had to 
prove that she engaged in conduct protected by a recognized public policy 
and that her protected conduct was a determining factor in her discharge.!?? 
As for the first element, the lowa appellate court expressed its disapproval 
toward the trial court for limiting the source of public policy to those ex- 
pressed in state statutes.'%° Instead, the court acknowledged three types of 
public policy: (1) exercising a statutory right or civil obligation; (2) refusing to 
engage in illegal activities and (3) reporting criminal conduct to supervisors 
or outside agencies.'*! The court then held that, as a matter of law, it is 
against the public policy of the state of Iowa to discharge an employee who 
refuses to participate in sales tax violations, or for reporting such violations 
to a supervisor or outside agency.!*? 

Regardless, the plaintiff's claim for wrongful discharge failed because she 


did not produce any facts to support the second element: that her protected 
conduct was a determining or predominate factor in the University’s decision 
to terminate her.'*? Indeed, the court found that the facts indicated the op- 
posite: the plaintiff's confrontation with the former president occurred more 
than one year before her termination, and she was fired by university officials 
who were not implicated in the sales tax violations.'*4 





in a civilized community.” /d. (quoting Vaughn v. Ag Processing, Inc., 459 N.W.2d 627, 636 
(Iowa 1990)). 

126. Id. at 841. 

127. 

128. 

129. 

130. 
important to note a flaw in the district court’s reference to the source of the public policy 
implicated in this case. In its summary judgment ruling, the district court stated the issue 
as ‘whether section 422.58 represents a clear and substantial public policy.’ Our concern is 
that this characterization of the issue confines the origins of protected employee conduct to 
the policy expressed in the statute.” Id. 

131. Jd. The determination of whether conduct is protected by public policy is a matter 
of law for the court to decide. /d. 

132. Id. at 842. 

133. Id. The plaintiff's breach of contract claim, based upon the University’s promise 
not to retaliate against employees who cooperated in the investigation, failed for the same 
reason her wrongful discharge claim failed: lack of evidence connecting her participation in 
the investigation to her discharge. /d. at 840, 842. 

134. Id. 
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A very similar wrongful discharge decision was issued by the Supreme 
Court of Massachusetts in 1997. In Shea v. Emmanuel College,'*> the plaintiff 
was a former at-will employee who claimed that she was fired for reporting to 
the administration the theft of money from the office where she worked.!*° 
The Supreme Court rejected the lower courts’ reasoning with respect to the 
plaintiff's claim that she was discharged in violation of public policy. As in 
Iowa, at-will employees in Massachusetts can prevail on wrongful discharge 
claims in very limited circumstances, one of which is a discharge in violation 
of public policy.'%’ The lower courts had concluded that the public policy of 
Massachusetts is not violated when an employer discharges an employee who 
reports criminal activity if the report was made internally rather than to pub- 
lic officials.'°* The Supreme Court of Massachusetts held that the crucial fac- 
tor is not to whom the employees reports the wrongdoing, but the nature of 
the wrongdoing: 


The distinction of importance is between a discharge for an employee’s 
internal complaint about company policies or the violation of company 
rules, for which liability may not be imposed, and an internal complaint 
made about the alleged violation of the criminal law for which we now 
decide that liability may be imposed.!*° 


The court concluded that it would be simply illogical to protect at-will em- 
ployees who report criminal wrongdoing to criminal authorities, but not to 
protect those who report the same conduct to their supervisors: “In neither 
case should the reporting of suspected criminal activity be discouraged by the 
threat of discharge.”'*° Despite the court’s holding, the plaintiff's claim for 
wrongful discharge was dismissed because she had no facts to support her 
claim that she was fired in contravention of public policy.'*! 

Finally, a federal court in North Carolina issued a detailed opinion regard- 
ing the specificity required in pleading fraud-type claims in the employment 
context. In Breeden v. Richmond Community College,'** a former instructor 
sued the college and various officers when he was not reappointed after 
teaching at the college for 20 years with a series of one-year contracts.'*7 The 
plaintiff alleged that the defendants fraudulently concealed from him other 
available positions for which he was qualified and could have applied, and 





135. 682 N.E.2d 1348 (Mass. 1997). 

136. Id. at 1349. 

Sy: ad. 

138. Id. 

139. Jd. at 1350. The Supreme Court had previously assumed (without deciding) that 
public policy is violated when an employee reports criminal wrongdoing internally, even if 
the employee never reports the conduct to public authorities. See Mello v. Stop & Shop 
Cos., 524 N.E.2d 105 (Mass. 1988). 

140. Shea, 682 N.E. 2d. 

141. Jd. Likewise, the plaintiff's intentional interference with employment contract 
claim failed as a matter of law because she had no evidence of the requisite “actual 
malice.” 

142. 171 F.R.D. 189 (M.D.N.C. 1997). 

143. Id. at 193. 
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concealed from him that his position was contingent upon grant funding.'* 
The plaintiff also asserted a claim for negligent omission based upon the 
same facts.!* 


The court held that Rule 9(b) of the Federal Rules of Civil Procedure, 
which mandates that fraud be plead with specificity, applies not only to af- 
firmative misrepresentations but also to fraudulent concealment (or “fraud 
by omission”) like that claimed by the plaintiff in Breeden.'*° After deciding 
that Rule 9(b) applied to the plaintiff's concealment claims, the court ana- 
lyzed each factor that the plaintiff must allege with particularity under Rule 
9(b), and found that the plaintiff could not meet this extremely high bur- 
den.'*” For example, the plaintiff could not satisfy the factor called “general 
content of the information withheld” because “[a]lthough the general content 
of the omission seems clear . . . this statement is still too general.”'4* The 
plaintiff's fraudulent concealment claim was dismissed without prejudice, af- 
fording him the opportunity to correct his pleading deficiencies.'*? 

Likewise, the court concluded that Rule 9(b)’s particularity requirements 
applied to negligent misrepresentation claims. The court recognized a split 
among the federal district courts, and concluded that Rule 9(b) should apply 
to all claims “where the gravamen of the claim is fraud even though the the- 
ory supporting the claim is not technically termed fraud.”'°° According to 
the court, fraud and negligent misrepresentation are both based upon confu- 
sion or delusion of a party, and the only distinction between the two is the 
state of mind of the defendant.'*! 

Although the Breeden court’s extremely strict interpretation of Rule 9(b) 
is good news for employers and others responding to fraud-type claims, the 
practical implication of Breeden should not be overestimated. First, Breeden 
is just one district court’s interpretation of Rule 9(b); others may not estab- 
lish such high standards for pleading fraudulent concealment and/or negli- 
gent misrepresentation. Second, Rule 9(b) is often enforced by granting the 
plaintiff leave to amend via the appropriate rule of procedure, as in Breeden, 
rather than dismissal. 





144. Jd. at 194 n.3. Although the plaintiff also alleged race discrimination, that claim 
was not at issue in the court’s order. /d. at 193. 

145. Id. at 198. 

146. Jd. at 195. The court so held even though it recognized that the nature of conceal- 
ment and other non-action claims make them difficult to plead with particularity. Jd. 

147. Id. 

148. Jd. at 197. The plaintiff had pled that the general content of the information was 
allegedly withheld “upon information and belief.” The court held that statements based 
“upon information and belief” are generally insufficient to meet Rule 9(b) requirements. 

149. Jd. at 198. The court granted leave to amend at least in part because the plaintiff 
was proceeding pro se. Id. 

150. Jd. at 202. 

151. Jd. at 199-202. Regardless, because the court held that the plaintiff had really 
alleged a negligent omission rather than negligent misrepresentation claim, and North Car- 
olina had not recognized the tort of negligent omission, this claim was dismissed with prej- 
udice. Jd. at 202-03. Therefore, any attempt by the plaintiff to re-plead negligent omission 
would be futile. 
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VI. MepicAL MALPRACTICE AND RELATED IMMUNITY CLAIMS 


As in prior years, colleges and universities with medical schools and aca- 
demic medical centers were involved in a plethora of medical malpractice 
cases during 1997. Time and space will not permit a discussion of every one 
of those cases in this brief survey. Instead, this section will focus on the 
handful of cases which were unique to medical facilities affiliated with col- 
leges and universities, as opposed to those cases in which it seems fortuitous 
that the defendant hospital or physicians happened to be part of an educa- 
tional institution. 

Not surprisingly, the largest number of reported malpractice cases in 1997 
involved the sovereign immunity of health care providers affiliated with state 
universities and hospitals, as well as the issue of sufficient notice of claims 
under state tort claims acts. In several cases, courts upheld the principal that 
a State hospital is considered a state agency entitled to sovereign immunity.'*? 
In at least one case, that immunity was not lost, diminished or affected in any 
manner by the purchase of liability insurance or the establishment of an in- 
demnity fund by the University’s medical center.'*3 

Preveaux v. Medical University of South Carolina was representative of a 
number of 1997 cases in its holding that a physician whose salary had to be 
approved by a state medical school (in this case the Medical University of 
South Carolina (“MUSC”)) was deemed immune from suit for medical mal- 
practice under the state tort claims act, even though the physician received 
income not only from the state University but also from a private, non-profit 
corporation formed as a billing and collecting agent for the clinical practice 
of medicine by faculty and others at the University.'°* This principal was 





152. Benjamin v. University Internal Med. Found., 492 S.E.2d 651i (Va. 1997); Withers 
v. University of Ky., 939 S.W.2d 340 (Ky. 1997) (holding that physician who was medical 
director for clinic was acting as administrative agent for state-run health facility and was, as 
such, entitled to sovereign immunity, even though she also was part of a private medical 
group which included physicians from the state-run facility). 

153. Withers, 939 S.W.2d 340 (Ky. 1997). With respect to the question of whether a 
state hospital waives sovereign immunity for medical malpractice claims by purchasing lia- 
bility insurance, Brennan v. Curators of University of Missouri, 942 S.W.2d 432 (Mo. Ct. 
App. 1997) is instructive. Under Missouri law, sovereign immunity can be considered 
waived under certain circumstances via the state’s purchase of insurance; however, in that 
case, the court held that a medical malpractice plaintiff failed to allege that the defendant 
university had adopted a general insurance plan to cover claims like theirs, or that the plan 
covered claims sufficiently to establish a waiver of sovereign immunity. Notably, in Bren- 
nan, the court placed the burden on malpractice plaintiffs to affirmatively plead circum- 
stances in their complaint demonstrating a waiver of sovereign immunity, as opposed to 
requiring that the defendant plead sovereign immunity as an affirmative defense. The 
court dismissed plaintiff's complaint, in fact, on a Rule 12(b)(6) motion to dismiss for fail- 
ing to affirmatively plead in their complaint a waiver of sovereign immunity via the 
purchase of insurance. 

154. Proveaux v. Medical Univ. of S.C., 482 S.E.2d 774 (S.C. 1997). See also Allen v. 
University of Cincinnati Hosp., 701 N.E.2d 443 (Ohio Ct. App. 1997); Higgins v. Medical 
Univ. of S.C., 486 S.E.2d 269 (S.C. Ct. App. 1997); Allen v. Krause, 703 A.2d 993 (N.J. 
Super. Ct. 1997). In Higgins, the court affirmed a dismissal of plaintiffs’ medical malprac- 
tice claims against several MUSC physicians, deeming their 12(b)(6) motions converted to 
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carried a step further in Wajner v. Newark Beth Israel Medical Center,'>° 
where a patient brought a negligence action against several house staff resi- 
dent physicians at Newark Beth Israel Medical Center (“NBIMC”), a private 
entity, alleging that the residents’ negligence in the supervision of the plain- 
tiffs hospital roommate allowed him to assault the plaintiff. NBIMC had an 
affiliation agreement with the University of Medicine and Dentistry of New 
Jersey (“UMDNJ”), a public entity. The defendants claimed sovereign im- 
munity as a defense. The trial court applied the “control” test to the defend- 
ant medical residents and determined that they were, in fact, UMDNJ 
employees; and therefore, public employees entitled to immunity under the 
state tort claims act. The decision was affirmed on appeal, although the ap- 
pellate court applied a different test (the “relative nature of the work test,”) 
which includes the element of “control” as but one factor. The court con- 
cluded that UMDNJ was created through social legislation, and that it could 
only reach its statutory goals if the residents were deemed employees. Thus, 
the court concluded that a patient in a private hospital could have his mal- 
practice claim barred under the doctrine of sovereign immunity because of 
the hospital’s affiliation agreement with a public entity and the court’s find- 
ing that the residents in the private hospital were effectively employees of a 
public medical school. 

In Board of Regents of the University System of Georgia v. Riddle,'>° the 
Georgia Court of Appeals held that the state’s Board of Regents was im- 
mune from liability for the alleged negligence of the state medical college’s 
hospital in allegedly undermedicating a paranoid schizophrenic patient and 
then releasing him on a 24 hour pass. He murdered his mother after he was 
released.'°’ 

As these cases illustrate, courts seemed as willing as ever to apply the doc- 
trine of sovereign immunity to prevent medical malpractice plaintiffs from 
litigating their claims on the merits, even though those same claims may have 
been allowed to move forward if the defendants had not been affiliated with 
or employed by a governmental entity. In fact, the courts in 1997 seemed 
inclined to extend the doctrine to individuals and hospitals only loosely affili- 
ated or aligned with governmental entities, as well as to physicians only em- 
ployed part of the time by public entities — even where the injured plaintiffs 





motions for summary judgment. On appeal, the court held that the trial court erred, pro- 
cedurally, in converting the motions, and in considering materials outside of the record; 
however, the court also held that the conversion was harmless error, and that the plaintiffs 
failed to preserve any error with respect to the court’s reliance upon materials outside the 
record. The court went on to hold that the dismissal of the individual doctors on the basis 
of sovereign immunity (as a result of their employment by MUSC) was proper. Under 
South Carolina law, an employee of a governmental entity, including a health care facility 
such as MUSC, is not liable for a tort as long as it was committed within the scope of 
official duty and was not committed with actual fraud, malice, intent to harm or a crime 
involving moral turpitude. See also Benjamin, 492 S.E.2d 651. 

155. 689 A.2d 143 (N.J. Super. Ct. App. Div. 1997). 

156. 493 S.E.2d 208 (Ga. Ct. App. 1997). 

157. The rationale underlying the court’s decision was that the state had not waived 
sovereign immunity for assault and battery or losses resulting therefrom. 
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believed they saw the physician in his or her capacity as an employee of the 
private entity. In light of the explosion of medical malpractice claims in the 
past several decades, this trend appears to be tremendous benefit to colleges 
and universities operating academic medical centers. 

Several 1997 cases addressed whether and under what circumstances a 
plaintiff's medical malpractice claim against university defendants might be 
barred for failing to comply with notice requirements in state tort claim stat- 
utes. These statutes generally require that potential plaintiffs notify the state 
of their claims and their intent to file suit, in writing, within a statutorily 
prescribed time period. In Reynosa v. Bexar County Hospital District,'>* the 
Court of Appeals of Texas held that summary judgment was not appropriate 
for the defendant University of Texas Health Science Center in a case where 
it was unclear whether the hospital received “actual notice”!*? of the plain- 
tiff’s claim, even though it was clear that the defendant never received formal 
notice within the applicable six month period. Similarly, in Allen v. 
Krause,'® the patients’ tardiness in filing notices of claim with respect to de- 
fendant university hospitals and physicians was before the court.'®! In that 
case, the plaintiff patients petitioned the trial court for permission to file late 
notices of claim under New Jersey’s Tort Claims Act. The Superior Court 
granted the patients leave to file late notices, but on appeal the Appellate 
Division reversed, remanding the cases for express findings of fact and con- 
clusions of law to support the determination that “extraordinary circum- 
stances” existed and that a lack of “substantial prejudice” justified the filing 
of late notices of claims against the public defendants under the state’s Tort 
Claims Act.'° To generalize from these notice cases, courts seemed reluc- 
tant to strictly enforce the notice provisions of state tort claims acts, at least 
in the absence of specific court findings justifying a waiver of the notice 
period. 

Outside the area of sovereign immunity and the requisite notice under 
state tort claims acts, 1997 witnessed a diverse array of medical malpractice 
cases. In Doe v. Northwestern University,‘ six dental patients filed suit 





158. 943 S.W.2d 74 (Tex. Ct. App. 1997). 

159. The standard for actual notice is whether the defendant had actual notice of any 
alleged culpability on its part producing or contributing to any injury to the plaintiff. See 
Reynosa, 943 S.W.2d at 76. 

160. 703 A.2d 993 (N.J. Super. Ct. App. Div. 1997). 

161. As noted above, also at issue in these consolidated appeals was whether the de- 
fendant physicians were each acting as private practitioners when performing surgery on 
the plaintiffs, or acting as public employees of the defendant hospital. Jd. Notably, the 
plaintiffs alleged that their perception of the defendant physicians as non-public employees 
contributed to their failure to provide notices of tort claims. On remand, that would seem 
likely to enter into the Superior Court’s analysis of whether the circumstances surrounding 
the delayed filing or service of a tort claim notice constituted extraordinary circumstances. 

162. Permission to file a late claim notice requires a showing: “(1) that the public entity 
or public employee will not be ‘substantially prejudiced’ by the granting of such permis- 
sion; and (2) that there are sufficient reasons, based upon the personal knowledge of the 
affiant, constituting ‘extraordinary circumstances’ for the failure to file a notice of claim 
within the 90-day window prescribed by N.J.S.A. 59:8-8.” Id. at 996. 

163. 682 N.E.2d 145 (Ill. Ct. App. 1997). 
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against Northwestern University and after being treated by an HIV positive 
dental student.'* Upon learning of the student’s infection, the University 
notified the potentially affected patients and made it clear that the chances of 
transmission were “extremely low,” recommending that they be tested for 
HIV as a precaution. None of the patients tested positive for HIV. Never- 
theless, they filed a state court action against the University alleging, inter 
alia, intentional infliction of emotional distress, battery, negligent malprac- 
tice! and dental malpractice.'°° The trial court granted the defendants’ 
motion to dismiss the plaintiffs’ claims. On appeal, the Illinois Appellate 
Court affirmed. The court first rejected the plaintiffs’ battery claim because 
the plaintiffs could not show “a total lack of consent to medical procedures.” 
The patients consented to the procedures, the court found, but they simply 
did not know all of the risks at the time. Such a claim, the court held, does 
not sound in battery but in negligence (i.e., lack of informed consent claim). 
Therefore, the dismissal of plaintiffs’ battery claim was affirmed. The court 
similarly rejected the plaintiffs’ intentional infliction of emotional distress 
claims, holding that the magnitude of the plaintiffs’ distress was not “particu- 
larly severe,”!°’ especially since there was an extremely small probability of 
transmission of HIV from health care providers to patients. The court went 
on to hold that the fear of infection must be weighed against the probability 
that the infection actually occurred. Here, the court held, there was so little 
chance of infection that the plaintiffs’ claims must fail. Although the plain- 
tiffs were not required to show that they actually contracted the virus, they 
would need to show a higher probability of transmission for the fear that they 





164. The dental student also was a defendant in the case. 

165. This question also was before the court in Doe v. Yale University, No. CV 
9003053658, 1997 WL 766845 (Conn. Super. Ct. Nov. 28, 1997), where a medical resident 
who was stuck with a needle and infected with HIV while changing an arterial line in an 
AIDS patient filed suit against Yale asserting that he was not sufficiently trained or super- 
vised while performing the procedure. The University filed a motion for summary judg- 
ment claiming that the plaintiffs’ claim was, in essence, for educational malpractice, a tort 
theory previously rejected by the Connecticut courts (and other jurisdictions) on public 
policy grounds. See, e.g, Gupta v. New Britain Gen. Hosp., 687 A.2d 111 (Conn. 1996). 
The trial court granted the defendant’s motion for summary judgment. On appeal, how- 
ever, the Superior Court of Connecticut reversed, holding that the plaintiff's complaint did 
not sound in educational malpractice (i.e., a generalized failure to adequately educate 
him), but rather in simple negligence for failing to adequately train and supervise him in 
performing a particular (life-threatening) procedure. The case was remanded with instruc- 
tions that the plaintiff only be required to plead and prove the elements of negligence 
against the University. 

166. The plaintiffs sought certification of a class for the purpose of prosecuting a class 
action lawsuit in the case, including in the plaintiff class everyone who received Northwest- 
ern’s letter. The plaintiffs’ other allegations included claims for breach of fiduciary duty, 
common law fraud, consumer fraud and breach of contract. 

167. On this point, the court cited, but refused to follow, Williamson v. Waldman, 677 
A.2d 1179 (N.J. App. Div. 1996), where the court permitted a claim based solely on fear of 
infection, even before the plaintiffs were tested to confirm the presence of the HIV virus. 
The rationale of Williamson and its special rule in tort for HIV infection cases were re- 
jected by the Northwestern University court, which held that the fear of infection must be 
weighed against the probability that the infection actually occurred. 
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suffered in order to warrant compensation in tort damages. Significant to the 
court’s finding was the fact that the plaintiffs never suffered “a medically 
verifiable substantial risk.” Thus, their negligence claims failed as well. The 
trial court’s dismissal of the plaintiffs’ claims was upheld.'° 


Bryant-Bruce v. Vanderbilt University'®? presented an entirely different 
question. In that case, the parents of a minor child filed suit in U.S. District 
Court against various Tennessee Department of Human Services (“DHS”) 
officials, Vanderbilt University and several physicians employed by Vander- 
bilt seeking damages arising out of the alleged misdiagnosis of their child’s 
medical condition and reports of suspected child abuse. The case arose after 
the plaintiffs’ son was transferred to Vanderbilt University Medical Center 
for the evaluation of his liver function and a transplant assessment. Doctors 
at Vanderbilt concluded, inter alia, that the child had been neglected and was 
a victim of Shaken Impact Syndrome (“SIS”), based in part upon intracranial 
and retinal hemorrhaging, which appeared to have occurred at different 
times. They reported their findings to the DHS. The plaintiff parents 
claimed the child suffered from Alagille’s syndrome, a genetic liver disease 
linked to intracranial and retinal hemorrhaging, which continued to progress 
undetected, they claimed, due to the defendants’ negligence, for several years 
after the defendants’ allegations of child abuse and neglect by the parents. 
Upon receipt of the defendant physicians’ report, the state promptly took 
custody of the child, denying repeated requests for a second medical evalua- 
tion of the child. The child continued to suffer seizures and his condition 
continued to deteriorate while he was in foster care. Ultimately, the plaintiffs 
filed a lawsuit in DeKalb County, Georgia seeking a temporary restraining 
order (“TRO”) mandating that the child be subjected to an independent 
medical evaluation. Such a TRO issued, which resulted in a finding that the 
child was afflicted with Alagille’s Syndrome. The parents were then granted 
a new trial regarding custody by a Tennessee court. At that trial, the parents 
presented evidence from the doctors in Georgia who found the child suffered 
from Alagille’s Syndrome. The DHS and Vanderbilt did not rebut those 
findings or present any evidence at the new trial. The Tennessee court 
awarded custody of the child back to his natural parents. This suit followed, 
in which the Vanderbilt defendants moved for summary judgment on the 
plaintiffs’ complaint, alleging that they were entitled to statutory immunity 
under Tennessee’s child abuse reporting statute, which requires that physi- 
cians report suspected child abuse to state authorities and immunizes them 
from liability while doing so. The court held that the defendant physicians 
were entitled to statutory immunity from civil liability for making the dis- 
puted reports of suspected child abuse, even if they had negligently misdiag- 
nosed the child’s condition. The statute creating the immunity provided that 
persons reporting harm are presumed to be acting in good faith and insulated 





168. Notably, the court also held that the provision of dental services for educational 
purposes was not “trade” or “commerce” within the meaning of the Consumer Fraud and 
Deceptive Business Practices Act. 

169. 974 F. Supp. 1127 (M.D. Tenn. 1997). 
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them from civil or criminal liability for their diagnosis, reporting and subse- 
quent communications with state officials about the medical diagnosis ren- 
dered. According to the court, the fact that the physicians may have been 
incorrect in their diagnosis of SIS did not mean they acted in bad faith, that 
they were grossly negligent or that there were not objective signs of abuse. 
The court held that the plaintiffs did not meet their evidentiary burden of 
proving bad faith by the defendants sufficiently to deprive them of their stat- 
utorily provided immunity. The court also held that the immunity extended 
to the plaintiffs’ false light invasion of privacy and defamation claims, as well 
as their defamation claim, both of which arose out of the defendant doctors’ 
report to (and testimony before) the DHS. It did not encompass, however, 
negligent misdiagnosis or treatment, or other actions taken beyond the re- 
porting requirement. According to the court: 


While a physician receives protection for diagnosing, reporting and tes- 
tifying regarding suspected abuse . . . a physician is not immune for 
those actions unrelated to a physician’s duty to report child abuse. For 
instance, a doctor is not shielded from a medical malpractice claim 
merely because he or she suspected that abuse may have been involved. 
Thus, .. . a negligent misdiagnosis or treatment may not be [protected]. 
Such claims, however, would arise under a theory of malpractice or neg- 
ligence, rather than from reporting a medical condition based on sus- 
pected child abuse. . . . In summary, physicians are immune only to the 
extent that their conduct arises from their duty to report suspicions of 
child abuse, which may include diagnosing a child’s medical condition, 
contacting the appropriate authorities, and preparing for and later testi- 
fying as to their opinions.'”° 


The court refused to dismiss the plaintiffs’ outrageous conduct claim, holding, 
in pertinent part: 


In the present case, as discussed above, Vanderbilt [d|efendants cannot 
be held liable for their alleged misdiagnosis of Gregory. However, 
plaintiffs have also alleged that the physicians at Vanderbilt became 
aware that plaintiff parents had not abused their child. Yet, according 
to plaintiffs, Vanderbilt defendants intentionally withheld this informa- 
tion knowing that this omission would result in the continuing depriva- 
tion of plaintiff parents’ custody of their child. Engaging in intentional 
conduct which results in the separation of a parent and child is suffi- 
ciently outrageous and shocking to state a claim under Tennessee 
law.!7! 


This case seems important to colleges and universities for several reasons, not 
the least of which is the breadth of immunity it recognizes for physicians and 
hospitals who are mandatory reporters under most state’s child abuse report- 
ing statutes. This immunity, unlike the sovereign immunity discussed above, 





170. Id. at 1141. 
171. Id. at 1147-48. 
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applies not only to those public universities with academic medical centers, 
but also to private universities with medical centers which do not employ 
state actors as their physicians. In the absence of proof of bad faith, such 
statutory immunity would seem to be very broad. 


VII. MiIscELLANEOUS 


This section discusses several tort cases unique and notable enough to war- 
rant mention but which do not seem to fit logically into any other section. 

A. Massachusetts School of Law at Andover v. American Bar Associa- 
tion.'’? In 1990, the Massachusetts Board of Regents licensed the Massachu- 
setts School of Law at Andover (“MSL”) to confer the degree of 
jurisprudence doctorate. The Board’s action would have permitted MSL 
graduates to sit for the Massachusetts Bar Examination and, if successful, 
practice law in the state. The American Bar Association (“ABA”) subse- 
quently inspected MSL and refused to accredit it. Thereafter, the New Eng- 
land School of Law (“NESL”) initiated a movement to prevent students 
graduating from unaccredited law schools from sitting for the Massachusetts 
Bar Examination and practicing in the state. The Chairman of NESL’s 
Board of Trustees wrote a letter to the ABA’s Consultant on Legal Educa- 
tion informing him that MSL had been licensed and suggesting that the licen- 
sure was due to political connections with then U.S. Senator Paul Tsongas. 
The ABA’s consultant responded by asking the NESL Chair whether he 
would be interested in petitioning the state’s highest court to prevent gradu- 
ates of non-accredited law schools from taking the Massachusetts Bar Exami- 
nation. The Chair responded that he would support such a petition but that 
it should be filed by the ABA. MSL subsequently filed suit against, inter alia, 
the ABA, NESL and various others, alleging that NESL had engaged in un- 
fair and deceptive trade practices, unfair competition, conspiracy and tortious 
misrepresentation. NESL moved to dismiss MSL’s complaint on three 
grounds: (1) that educational institutions do not engage in trade or com- 
merce; (2) that the exchange of letters referenced above did not amount to 
unfair or deceptive trade practices; and (3) that the letters were not defama- 
tory and merely expressed opinions. The court first addressed MSL’s allega- 
tions of business defamation. It concluded that the first letter did not state a 
claim because writing that a university is politically well-connected is not ca- 
pable of defamatory meaning on its face and the statements do not constitute 
injurious falsehood (i.e., they are not harmful to MSL’s interests). The court 
found the second letter was not defamatory because there was no informa- 
tion to indicate that its contents were false. With respect to the third and 
fourth letters, the court found that they were not defamatory because they 
merely expressed an opinion that the ABA should initiate a petition to pre- 
vent graduates of unaccredited law schools from sitting for the state’s bar 
examination. With respect to MSL’s unfair and deceptive trade practices 





172. 952 F. Supp. 994 (D. Mass. 1997). This case was subsequently affirmed, in 1998, in 
Massachusetts School of Law at Andover v. American Bar Association, 142 F.3d 26 (Ast Cir. 
1998). 
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claim the court found MSL had not demonstrated that NESL violated some 
common law, statutory or other established concept of fairness. The court 
also wrote that because NESL had not committed any tortious misrepresen- 
tation its conduct was not unfair or deceptive. With respect to MSL’s unfair 
competition claim, the court rejected it because MSL did not produce any 
evidence to establish that the statements about Senator Tsongas (i.e., the 
mistaken assertion that he was a ‘principal’ of MSL) caused any confusion or 
misunderstanding as to sponsorship, endorsement or affiliation of services; 
or, that they had any anti-competitive effect. Finally, with respect to MSL’s 
civil conspiracy claim that the defendants conspired to keep it out of the legal 
education market, the court found that MSL did not produce any evidence to 
establish that the defendants had any power of coercion over it or that they 
committed tortious misrepresentation. For all of these reasons, NESL’s mo- 
tion to dismiss was granted, as was the ABA’s motion for summary judgment. 


B. Regents of the University of Minnesota v. Chief Industries, Inc.'7> In 
this case, the University of Minnesota brought a products liability action 
against Chief Industries, Inc. and Parker-Hannafin Corporation, asserting 
theories of strict liability, negligent failure to warn, and negligent design and 
manufacture. The case involved a grain dryer the University purchased in 
1984 for an agricultural research station where it grew crops and conducted 
research. Before making the purchase, the superintendent of the station con- 
tacted Dr. Harold Cloud, a drying specialist in the University’s Department 
of Agricultural Engineering, who made recommendations concerning the 
features and specifications for the new grain dryer. The University ultimately 
purchased a dryer manufactured by a subsidiary of Chief Industries. In 1992, 
a solenoid valve which was supposed to stop the flow of fuel to the unit when 
the air in the dryer reached a certain temperature, failed. This failure caused 
the dryer to overheat and started a fire which damaged an adjacent building. 
The district court granted the defendants’ motion for summary judgment, 
holding that as a “merchant in goods of the kind,” the University was barred 
from making a tort recovery for property damage resulting from the fire. 
The University appealed to the Eighth Circuit Court of Appeals. On appeal, 
the court noted that under Minnesota law,'’4 parties who are merchants in 
goods of the kind cannot recover damages for economic loss in tort. The sole 
remedy for economic loss caused by a product defect arises under a breach of 
warranty theory. In order to be considered a “merchant in goods of the 
kind,” the University must either deal in those goods or have specialized 
knowledge of them. In this case, the court found that the University had 
specialized knowledge about grain dryers. It had purchased several in the 
past, solicited bids and consulted a prominent expert in grain drying em- 
ployed by the University. Thus, the court of appeals held that the defend- 
ants’ motion for summary judgment was correctly granted. This decision, it 
would seem, could have a major impact on the rights of colleges and universi- 
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ties to recover economic loss damages in cases involving products about 
which university officials have specialized knowledge. 

C. In Roberts v. Swain,'’> representatives of the University of North Caro- 
lina at Chapel Hill (“UNC-CH”) Police Department arrested Roberts for so- 
licitation to sell basketball tickets on a sidewalk outside the Dean Smith 
Student Activities Center (“Smith Center”) when they observed Roberts at- 
tempting to sell two tickets to a basketball game. Roberts resisted. The of- 
ficers handcuffed him and performed a pat-down search, taking him to the 
UNC-CH Police Department for questioning. Roberts refused to give his 
social security number. A scuffle ensued, the precise facts of which were 
disputed by the parties; however, all are in agreement that it resulted in the 
officers spraying Roberts in the face with pepper spray. He was charged with 
solicitation, resisting arrest and assaulting a police officer. The district attor- 
ney subsequently dismissed all charges. Roberts then filed suit alleging state 
law tort claims including assault and battery, false imprisonment and mali- 
cious prosecution, as well as various constitutional claims under Section 
1983.'7° The defendants moved for summary judgment, alleging, inter alia, 
sovereign immunity. Their motions were denied and the defendants ap- 
pealed. On appeal, the Court of Appeals of North Carolina first noted, with 
respect to the plaintiff's tort claims, that while public officials are entitled to 
immunity in their individual capacities for actions constituting mere negli- 
gence, they “may be subject to liability for actions which are corrupt, mali- 
cious or outside the scope of [their] official duties.”!77 According to the 
court, “at this stage of the proceedings, sovereign immunity does not bar 
plaintiff's assault and battery and false imprisonment claims against defend- 
ants Swain and McCracken in their individual capacities and plaintiff's mali- 
cious prosecution claim against defendant Swain in his individual 
capacity.”!’8 As a result, the court of appeals held that the defendants’ mo- 
tions for summary judgment on these claims were correctly denied. This case 
would seem to be of major importance to public colleges and universities and 
private institutions whose security officers are considered sworn police of- 
ficers under state law. It recognizes that sovereign immunity will not extend 
to conduct considered beyond mere negligence and suggests that university 
counsel should be involved on a regular basis with counseling the institution’s 
police officers concerning legally permissible behavior. Good communica- 
tion between the university’s attorneys and its police department can help to 
reduce the institution’s potential liability exposure arising out of the behavior 
of its law enforcement officers. 





175. 487 S.E.2d 760 (N.C. Ct. App. 1997). 

176. The plaintiff's constitutional claims arising under Section 1983, which represent 
the major portion of the Court of Appeals’ opinion, are beyond the scope of this article. 
However, the plaintiff’s tort claims will be discussed in detail herein. 

177. Roberts, 487 S.E.2d at 764. 
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VIII. CONCLUSION 


As this snapshot of tort litigation involving colleges and universities illus- 
trates, the volume of tort cases being litigated in higher education seemed to 
continue its long-term upward trend during 1997. Similarly, the breadth and 
diversity of the claims being litigated seemed to continue its ascent. As a 
result, higher education institutions found themselves spending increasingly 
large portions of their limited budgets on items such as legal fees, court costs, 
insurance premiums and related expenses. This, in turn, diverted vital finan- 
cial resources away from the educational mission of the university in particu- 
lar and from academe in general. 

It seems inevitable that there will continue to be significant tort litigation 
in each of the substantive areas discussed above. If 1997 was any indicator, 
the courts seem likely to continue to have increasingly higher expectations 
vis-a-vis educational institutions in areas such as the supervision of student- 
athletes by coaches and institutional liability for peer sexual harassment, 
while at the same time remaining sympathetic to the “no duty” defense in 
cases alleging a duty to protect students and invitees on campus from unfore- 
seeable tortious or criminal acts by third parties. With respect to universities 
as landowners, 1997 seemed to reaffirm the age old principle that liability will 
attach where conditions on university property are unreasonably dangerous, 
but not where they are as open and obvious to the landowner as they are to 
invitees and licensees on campus. The year also seemed to affirm that indi- 
viduals who are injured on campus are more likely than ever to pursue litiga- 
tion, even if the accident appears to have been their fault. In the 
employment area, tort litigation involving current and former faculty and 
staff seems to be on the rise, with claims for defamation, intentional infliction 
of emotional distress, and claims alleging wrongful discharge becoming ever 
more commonplace. For institutions with academic medical centers and 
teaching hospitals, medical malpractice claims proliferate. The courts’ will- 
ingness to recognize and enforce sovereign immunity claims, and to enforce 
notice requirements in tort claim acts, continue to provide encouragement 
and comfort for public institutions. But for private institutions, and those 
claims where immunity is not available, the time, expense and exposure of 
medical malpractice claims is only likely to continue to increase. 

In the final analysis, the best institutional hedge against increased litiga- 
tion is improved risk assessment, risk management and preventative law on 
campus. In this context, the best defense to the proliferation of tort claims 
would seem to be a good offense. To that end, college and university counsel 
should attempt to invest greater resources in preventative law, risk assess- 
ment and educational programs for faculty and staff (e.g., sexual harassment 
training). These steps are, of course, time consuming and expensive. But, 
like most good investments, they can pay huge institutional dividends in the 
long term. In fact, avoiding even one major piece of litigation can save a 
college or university hundreds of thousands of dollars. The inclusion of alter- 
native dispute resolution clauses in institutional contracts can help a college 
or university avoid litigation, save money and avoid the long delays and nega- 
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tive publicity often associated with court proceedings and university defend- 
ants. Finally, a litigation strategy focused on settling at an early stage those 
cases which seem most likely to result in institutional liability, while litigating 
those claims without merit to a satisfactory conclusion, can result in substan- 
tial savings. When mistakes are made by the institution, which is inevitable, 
it is generally much more cost effective and efficient to spend the institution’s 
resources at the beginning of the dispute to pay the injured party reasonable 
compensation for their claim. Such an approach also allows the institution to 
choose its battles wisely, fighting only those battles it thinks it can win and 
defending only those claims which are deemed justified — on principle, on 
the merits or otherwise. 

It never will be possible, of course, to eliminate tort litigation or tort liabil- 
ity from a university campus. With careful planning, however, the financial, 
institutional and human costs of protracted tort litigation can often be 
avoided, or at least significantly mitigated. In the environment facing 
academe in 1997, mitigating such costs would seem to be the best logical al- 
ternative available to American colleges and universities. 
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INTRODUCTION 


Unsurprisingly, many of the themes which characterized student academic 
and discipline cases in years past continued into 1997. The most frequent 
issue, procedural due process, arose in many contexts, most notably in the 
arena of graduate and medical programs. Administrators should note that 
although most students failed in their attempts to garner more procedural 
protections, several students met with limited success. Disciplinary decisions 
were subject to stricter scrutiny than academic proceedings but, in all areas, 
courts showed great deference to established university procedures. On a 
different note, the double jeopardy argument in connection with student dis- 
ciplinary proceedings, which resurfaced in 1996,' appeared at least once in 
1997 but, again, did not prevail. “Breach of contract” was another theory 
under which students challenged university decisions. Finally, a case decided 
under the Family Education Rights and Privacy Act and cases involving the 
National Collegiate Athletic Association showed how statutes and regula- 
tions can affect student discipline issues. 


I. PROCEDURAL DUE PROCESS 


A. Medical Residents: Students or Employees? 


A significant number of student academic and disciplinary decisions in 
1997 involved graduate students. Some of the most interesting arguments 
came from medical students who challenged dismissals from residency pro- 
grams on the basis that, as “employees” of their respective hospitals, they 
deserved increased procedural due process protections. 

Hernandez v. Overlook Hospital’ presents a typical example. In Her- 
nandez, the plaintiff, Allyn Hernandez, was a resident completing post-grad- 
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uate training at a private, non-profit hospital in New Jersey.* The accredited 
residency program required three years of training supervised by its directors 
and various physicians and residents.* 


An employment contract between the residents and the hospital stated 
that residents could remain in the program if administrators considered their 
services satisfactory. This same contract, however, permitted the hospital to 
“terminate the resident’s appointment ‘for just and sufficient academic 
cause.””> The hospital’s Employee Appeal Procedure was available to resi- 
dents in the event of termination.® 


In October 1994, the hospital terminated Hernandez “for academic rea- 
sons,” including lack of requisite clinical judgment, failure to offer proper 
leadership and guidance, and incidents of improper diagnoses or treatments.’ 
As directed by her employment contract, Hernandez appealed her termina- 
tion through the Employee Appeal Procedure set forth in the House Staff 
Manual.® The procedure permitted residents to challenge academic termina- 
tions “on the grounds that that academic judgment was arbitrary, capricious, 
or a prejudicial judgment not based on documented evaluations.”? Appeals 
were made to an Appeal Board comprised of a program director and the 
Department of Medical Education Chairman.!° All decisions of the Appeal 
Board were binding on all parties involved.! 


During the appeals procedure, the hospital afforded Hernandez some ele- 
ments of process. For instance, the hospital sent a letter to Hernandez notify- 
ing her of the date of the Appeal Board meeting.!* The hospital also allowed 
plaintiff to review relevant documents and files at least five days before the 


hearing.'? The hospital, however, denied plaintiff's request that her attorney 
be permitted to appear and to participate in the hearing and to review any 
pertinent documents.'* The hospital also refused to allow a shorthand re- 
porter to transcribe the proceedings.!> 





See id. 

See id. at 971-72. 

Id. at 972. 

See id. 

See id. 

See id. 

Id. 

See id. 

See id. 

See id. 

See id. 

See id. at 972-73. As justification for the decision to exclude counsel, the hospital 
explained that “[t]he Appeal’s procedure is intended to provide a medical review by exper- 
ienced physicians of a Program Director’s academic judgment. It is not a legal proceeding 
and, therefore, no attorney (either for the hospital or the resident) will be permitted to 
participate or attend the meeting with the Appeal Board.” Jd. at 972. In an effort to avoid 
litigation, the hospital offered to allow Hernandez’s counsel to review certain documents 


and to attend the hearing as long as he did not present evidence. Hernandez, however, 
rejected this offer. See id. at 972-73. 


15. See id. at 973. 
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Dissatisfied with the hospital’s proposals, Hernandez sought injunctive re- 
lief in the trial court.'° Although the trial court held that Hernandez was 
entitled to be represented by counsel at her hearing,!’ the Supreme Court of 
New Jersey reversed the trial court’s decision and held that the procedural 
rights owed to a terminated medical resident do not include the right to a 
formal adversarial hearing involving “trial-like procedures.”!® 


In reaching its conclusion, the court focused heavily on the distinction it 
perceived between medical residents and licensed physicians. The court 
stated: “[rJesidents, unlike licensed physicians, are generally considered stu- 
dents subject to the academic requirements of a residency program.”!° Fur- 
ther, “[i]n this case, the decision to terminate plaintiff was based solely on her 
academic performance.””° Thus, “Overlook’s dismissal of plaintiff was indis- 
tinguishable from any other institutional decision to pass or fail a student for 
failure to meet academic requirements.”?! The court distinguished cases af- 
fording greater procedural protections to physicians denied staff privileges, 
explaining that “those rights are founded upon the concept of ‘fundamental 
fairness,’ arising out of a licensed physician’s dependence on staff privileges 
to earn a living and not based on a constitutional right to due process of 
law.”22 


In deciding that a medical resident (terminated for academic reasons) is 
not entitled to representation of counsel at an internal review of the termina- 
tion decision, the court emphasized the danger of allowing trial-like proce- 
dures to infiltrate the academic review process. According to the court, 


“[a]ssessing a student’s academic performance must be left to the sound judg- 
ment of the individual academic institution.”?? Stressing the importance of 
academic freedom, the court warned: 


If academic termination hearings are transformed into legal proceed- 
ings that involve legal procedures, the academic hearing would become 
an adversarial and litigious contest. The panel of doctors would no 
longer be acting as academics reviewing medical decisions, but rather as 
judges, ruling on legal issues that they are not trained or qualified to 
evaluate. The procedure would become complicated, legalistic, and 





16. See id. 

17. See id. (citing Hernandez v. Overlook Hosp., 677 A.2d 811 (N.J. Super. Ct. Ch. 
Div. 1995)). 

18. Jd. at 975. The court did not find it controlling that the Accreditation Council for 
Graduate Medical Education includes, in its current requirements for resident contracts, 
procedures providing for opportunity for counsel in connection with termination of a resi- 
dent. Rather, the court declared that these guidelines “are intended only to provide ‘ad- 


vice’ to institutions providing residency training, to resident organizations, and to 
individual residents.” Jd. at 977. 


19. Id. at 973. 
20. Id. at 975. 
21. Id. 
yo aaa (5 
23. Id. 
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time consuming and expeditious review of academic judgments would 
be severely hindered.” 


Failure to afford great deference to the institution, in the eyes of the court, 
would “threaten the autonomy of such a programs [sic] to determine the aca- 
demic standards by which residents are to be educated, trained, and 
judged.”° 

The court, however, did not deny all procedural rights to residents. Ac- 
knowledging that residents do have an interest in obtaining a license, becom- 
ing board certified in their specialty, earning income, and preserving their 
professional reputations, the court recognized that all institutions must en- 
sure that academically terminated residents receive “fair procedure.”*° The 
court defined “fair procedure” as including “the right to adequate notice of 
deficiencies, an opportunity to examine the evidence of those deficiencies 
used by the hospital to make its academic decision, and the right to present a 
case to the decision-making authority.”*’ “Fair procedure” also entitles a res- 
ident to bring a peer, other physician, or a professor to the hearing provided 
that person does not "act as an adversarial advocate.”’* The court stressed 
that these “mandates not only accord great weight to the institution’s judg- 
ment as to a resident’s competence, but also ensure that all of the relevant 
evidence is considered and protected against the risk of arbitrary or capri- 
cious decision making.”?? 

In Brown v. University of Texas Health Center, the Court of Appeals of 
Texas confronted the distinction between a medical resident terminated for 
academic reasons and a typical employee at a public institution. In Brown, 
the plaintiff, Lee Edward Brown, sued the University of Texas Health Center 
at Tyler (“UTHCT”) and three UTHCT officials for wrongful termination 
from a residency program in family practice.*! Brown argued, inter alia, that 
the three UTHCT officials denied him procedural due process rights in con- 
nection with the termination.*? 

In particular, Brown claimed that he received neither adequate notice of 
the reasons underlying his discharge nor an adequate opportunity to be 
heard. Although Brown received a letter informing him of his dismissal and 





24. Id. at 976. The court further noted that “candid input and evaluations from at- 
tending physicians and senior residents regarding the residents’ academic performance 
could be discouraged, raising a concern that residents may escape critical review of poor 
academic and practical performance.” Id. 

25. Id. at 977. The court recognized, however, that the employer’s interest in aca- 
demic freedom might not always be controlling. For example, the court suggested that in a 
case involving a claimed civil rights violation, “the right to counsel at a resident’s termina- 
tion proceeding would be appropriate to vindicate those substantive rights and protect the 
public from discriminatory hiring and termination practices.” Id. 


957 S.W.2d 911 (Tex. App. 1997, n.w.h.). 
See id. at 913. 
See id. at 913, 915. 
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notifying him of his right to an appeal and a hearing, Brown argued that the 
University should have given him notice and a hearing before his 
termination.** 

The Texas court rejected Brown’s argument, emphasizing, as did the court 
in Hernandez, the distinction between a medical student facing academic dis- 
missal from a residency program and a fired employee. The court recognized 
that, because UTHCT was a public institution, Fourteenth Amendment due 
process protections applied, and noted that “[i]t is axiomatic that due process 
requires notice and an opportunity to be heard.”** The court concluded, 
however, that “students, whether dismissed for academic or disciplinary rea- 
sons, are not entitled to as much procedural protection under the Fourteenth 
Amendment as employees who are terminated from their jobs.”°5 Rather, 
“‘far less stringent procedural requirements’ are necessary in the case of an 
academic dismissal.”%° The post-dismissal notification and opportunity to be 
heard offered to Brown easily satisfied these lower standards.*’ 


B. Academic v. Disciplinary Decisions: What Process Is Due? 


Cases involving due process challenges were not limited to the medical 
school arena. Not surprisingly, many of the 1997 cases involved undergradu- 
ate and graduate students challenging either academic or disciplinary deci- 
sions on due process grounds. Also not surprisingly, the institutions usually 
prevailed.** In Donohue v. Baker,*? however, the student did achieve a small 
measure of success in the context of a disciplinary proceeding. A closer study 


of Donohue provides a comprehensive look at the key issues in this area. 
In relevant part, the plaintiff in Donohue alleged that the President and 
Vice President of Student Affairs of the State University of New York at 
Cobleskill (“SUNY Cobleskill”) violated his Fourteenth Amendment proce- 
dural due process rights in connection with a disciplinary hearing that 
culminated in Donohue’s dismissal from that University.*° The disciplinary 
hearing addressed possible violations of the Student Conduct Code stemming 
from allegations of dating violence against another student.*! A variety of 





33. See id. at 915. 

34. Id. 

35. Id. (emphasis added). The court noted that courts “overwhelmingly agree” on this 
principle. See id. (citing Davis v. Mann, 882 F.2d 967 (Sth Cir. 1989)). 

36. Jd. (quoting Board of Curators v. Horowitz, 435 U.S. 78, 86, 98 S. Ct. 948, 953 
(1978)). 

37. The court also found that Brown’s failure to appear at his hearing constituted a 
waiver of his right to an opportunity to be heard. See id. at 916. 

38. See, e.g., Van de Zilver v. Rutgers Univ., 971 F. Supp. 925 (D.N.J. 1997); Bruner v. 
Petersen, 944 P.2d 43 (Alaska 1997); Jackson v. Indiana Univ. of Pa., 695 A.2d 980 (Pa. 
Commw. Ct. 1997). 

39. 976 F. Supp. 136 (N.D.N.Y. 1997). 

40. See id. at 139. The lawsuit also made claims of violation of 42 U.S.C. § 1983, com- 
mon law false arrest, and common law malicious prosecution. 

41. See id. Donohue was alleged to have violated two college rules. Rule 7 forbade 
“[c]onduct which threatens or endangers the health or safety of any person.” Rule 11(b) 
forbade “[s]exual misconduct or lewd, indecent, or obscene conduct.” 
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criminal charges also were lodged (and a number were dropped) arising out 
of the same incident. 

In October 1994, Donohue received a letter from the Vice President of 
Student Affairs informing him that the University was placing him on “imme- 
diate temporary suspension” as a result of criminal charges that were pending 
against him, arising out of the alleged incident. The letter also notified Don- 
ohue that charges would be brought against him under the University’s Stu- 
dent Conduct Code.*? Donohue’s parents were notified by telephone of the 
charges four days later, the same day the charges were brought.*? Donohue’s 
parents agreed to a hearing to take place in November 1994. The day before 
the hearing, Donohue’s father received a “Letter of Summons” containing 
the charges and the date and time of the hearing.* 


A four-member panel of faculty presided over the hearing. The school 
permitted Donohue to have an advisor present during the hearing, but the 
University denied Donohue’s request that his lawyer be allowed to represent 
him at the hearing. The woman who accused Donohue of assaulting her 
also participated in the hearing. Departing from the rules set forth in the 
University’s Conduct Code, which permitted students charged with violations 
of the Code to question any witnesses, the Chief Magistrate of the panel pro- 
hibited Donohue and his accuser from addressing each other. Citing the sen- 
sitive nature of the charges against Donohue, the Chief Magistrate only 
allowed the parties to address the Panel orally concerning the events.*° After 
deliberation, the Panel found Donohue in violation of the Conduct Code and 
dismissed him from the University.*” 


In court, Donohue challenged the disciplinary hearing on three procedural 
due process grounds in support of his claim for monetary damages.*® In re- 
sponse to Defendant’s motions for summary judgment, Plaintiff claimed he 
was denied procedural due process because: (1) he received only one day’s 
notice; (2) he was denied legal representation; and (3) he was denied the 
opportunity to cross-examine his accuser.*° 

The court recognized that Donohue, as a student at a state institution, was 
entitled to some measure of due process, stating that “[i]t is a well-settled 
issue that an expulsion from college is a stigmatizing event which implicates a 
student’s protected liberty interest.”°° To determine exactly what process 
was due, however, the court considered each of Plaintiff’s claims. 





See id. at 140. 

See id. 

See id. 

See id. at 140-41. 

See id. at 141. 

See id. 

He was not seeking to have his discipline set aside because a state court panel had 
annulled the original hearing and directed that another hearing be held. But, as the Court 
noted, “[p]laintiff did not ever seek to have this new hearing since he had apparently lost 
interest in attending SUNY Cobleskill.” Jd. at 141. 

49. See id. 
50. Id. at 145. 
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As to whether Donohue received adequate notice, the court explained 
that timing “comport[s] with due process if it is ‘reasonably calculated, under 
the circumstances, to apprise interested parties of the pendency of the action 
and to afford them the opportunity to present their objections.’”>! The court 
suggested that the notice “given to the plaintiff here was sufficient given the 
nature of the underlying factual circumstances.”>* The court, however, did 
not rule on the adequacy of the notice because Donohue and his parents 
agreed to the date and time of the hearing, and, therefore, Donohue waived 
any constitutional objections he may have had to the notice he was given.*? 

Donohue fared no better on his claim that he was entitled to counsel at the 
disciplinary hearing. In dismissing this claim, the court noted that “[t]he Sec- 
ond Circuit has never recognized any absolute right to counsel in school dis- 
ciplinary proceedings.”** Interestingly, however, the court suggested that its 
result may have been different if Donohue had requested an attorney to pro- 
tect him from Fifth Amendment jeopardy rather than simply to address the 
merits of his defense at the hearing.**° Thus, as in Brown v. University of 
Texas Health Center,>° the court left room for a limited role of counsel in 
student disciplinary proceedings. 

Although the court showed great deference to the University’s procedures 
when analyzing the notice and the right to counsel claims, it approached the 
issue of cross-examination of witnesses, in regard to which the University had 
departed from its established procedures, with a decidedly different attitude. 
Even though it recognized that “‘the right to cross-examine witnesses has not 
been considered an essential requirement of due process in school discipli- 
nary proceedings,’”>’ the court emphasized that “if a case is essentially one 
of credibility, the ‘cross-examination of witnesses might [be] essential to a 
fair hearing.’”°* Donohue, it found, was such a case because the only evi- 
dence before the Panel consisted of the oral statements of both parties.°? In 
such a situation, “[a]t the very least, . .. due process required that the panel 
permit the plaintiff to hear all the evidence against him and to direct ques- 
tions to his accuser through the panel.”°° Consequently, the court denied the 





51. Jd. at 146 (quoting Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 13, 98S. 
Ct. 1554, 1562 (1978)). 

52. Id. 

53. See id. (noting that Donohue and his parents “agreed, if not demanded” that the 
hearing be held when it was). 

54. Id. 

55. See id. (“In the absence of any claim of prejudice to plaintiff's Fifth Amendment 
rights, the defendants’ denial of plaintiff's request for assistance of counsel did not infringe 
upon his due process rights.”). 

56. 957 S.W.2d 911 (Tex. App. 1997, n.w.h.); see infra Part I.A (discussing Brown). 

57. Donohue, 976 F. Supp. at 147 (quoting Winnick v. Manning, 460 F.2d 545, 549 (2d 
Cir. 1972)). 

58. Id. (alteration in original) (quoting Winnick, 460 F.2d at 550). 

59. See id. 

60. Jd. This is the same balance suggested by the Model Student Disciplinary Code. 
See Edward N. Stoner II & Kathy L. Cerminara, Harnessing the “Spirit of Insubordina- 
tion:” A Model Student Disciplinary Code, 17 J.C. & U.L. 89, 112 n.72 (1990). 
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University’s motion for summary judgment on this claim because the record 
was not clear as to whether the Plaintiff had been given that opportunity. 

Although the student did achieve a small measure of success in Donohue, 
the decision most likely does not signify a trend towards affording students 
greater procedural protections. Rather, the court was careful to define its 
holding narrowly. For example, the court noted that it might have decided 
the cross-examination issue differently if Donohue faced only suspension and 
not expulsion.®! Further, the court indicated it would have given the Univer- 
sity’s decision more weight if the Panel had not departed from its own proce- 
dures set forth in the Student Conduct Code. 

Although Donohue does not distinguish between the process due in aca- 
demic versus disciplinary proceedings, other 1997 decisions do. A federal 
case from the District of Utah, Roach v. University of Utah,° highlights this 
important distinction. 

The student in Roach challenged two separate dismissals from University 
of Utah graduate programs. First, the University dismissed Roach from its 
Clinical Psychology Training Program (“CPTP”) after Roach engaged in un- 
ethical behavior with a female patient.°* Over a year later, the University 
rescinded a separate offer to Roach of admission into its Masters Program in 





61. Donohue, 976 F. Supp. at 147 (“The opportunity to make two statements to a 
disciplinary panel might suffice in the case of alleged misconduct that could result in a 
short suspension from school . . . . But the plaintiff here faced expulsion and procedures 
necessarily had to take on a higher level of formality to ensure fairness.” (citation omit- 
ted)); see also Szejner v. University of Alaska, 944 P.2d 481 (Alaska 1997). In Szejner, the 
court held that the University of Alaska, Anchorage (“UAA”), did not violate a student’s 
procedural due process rights when it punished him with one year of disciplinary probation 
for a violation of the Student Code of Conduct. Holding that the student did not have a 
protected property or liberty interest, the court emphasized that “[w]hile a school must 
provide minimal process before suspending or dismissing a student for disciplinary reasons, 
there is no requirement to provide process when the sanction does not interrupt the stu- 
dent’s education.” Jd. at 486 (citations omitted). The court in Szejner also rejected the 
student’s procedural due process argument in connection with his denial of admission to 
UAA’s Teacher Certification Program, holding that a person has neither a liberty interest 
nor a property interest in admission to graduate school. See id. 

62. Donohue, 976 F. Supp. at 146-47 (noting that the Conduct Code provided accused 
students the right to question any witnesses as well as the student bringing the charge and 
concluding that concern for the victim and “the presence of provisions in the Conduct 
Code permitting the Vice President for Student Affairs to dispense with cross-examination, 
do[ | not end this Court’s inquiry into the fundamental fairness of the hearing. . . . Regard- 
less of how ‘sensitive’ the proceeding was deemed to be, the defendants remained bound to 
observe the plaintiff's constitutional rights”). 

Courts have shown similar deference to the established procedures of private univer- 
sities. In Trahms v. Trustees of Columbia University, 666 N.Y.S.2d 150 (N.Y. Sup. Ct. 
1997), the court upheld the Columbia School of Nursing’s expulsion of the Plaintiff for 
plagiarism where the University gave Plaintiff four days oral notice of his hearing and 
allowed Plaintiff to call witnesses on his behalf. See id. at 151. The court also held that a 
verbatim recording of the hearing was not required. See id. In reaching its decision, the 
court placed weight on the fact that the University officials “substantially complied with 
their published guidelines” in handling the case. Jd. 

63. 968 F. Supp. 1446 (D. Utah 1997). 

64. See id. at 1449-50. 
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Educational Psychology (“MPEP”) due to alleged misleading and inaccurate 
information contained in Roach’s admissions forms.® In Roach’s ensuing 
§ 1983 action against the University and its officials, he argued, in relevant 
part, that the University violated his procedural due process rights in connec- 
tion with these dismissals. 

Although the court recognized that “[u]nder rulings of the Tenth Circuit, 
graduate students at public institutions have a protected property interest in 
their continued enrollment,”®° it emphasized that the level of process due 
differs depending upon whether the questioned proceedings were academic 
or disciplinary in nature. When a public university suspends a student for 
disciplinary reasons, the court held that “due process requires ‘that the stu- 
dent be given oral or written notice of the charges against him and, if he 
denies them, an explanation of the evidence the authorities have and an op- 
portunity to present his side of the story.’”®? When the student is dismissed 
for academic failure, however, “the full procedural safeguards of the Four- 
teenth Amendment are inapplicable.” Specifically, the court explained that 
‘“(djismissal of a student for academic reasons comports with the require- 
ments of procedural due process if the student had prior notice of faculty 
dissatisfaction with his or her performance and of the possibility of dismissal, 
and if the decision to dismiss the student was careful and deliberate.’”® 

Although the court in Roach noted this difference in amount of process 
owed, it analyzed both of Roach’s claims as if the dismissals had been disci- 
plinary proceedings. Regarding the dismissal from the CPTP, the court 
found that, even assuming the dismissal was disciplinary, the procedures 
taken by the University “fully met the requirements of procedural due pro- 
cess.”©? These procedures consisted of written notification that allegations 
had been made and that the matter would be brought before the Clinical 
Training Committee (“CTC”). In addition, Roach was able to meet with 
the CTC for almost two hours to answer questions about his conduct.’! The 
University also provided Roach the chance to present his side of the story to 
the CTC and meet with the Chair of the Psychology Department to contest 
the CTC’s recommendation of dismissal.’2 Moreover, Roach was able to 
pursue several appeals following his dismissal, including a full evidentiary 
and fact-finding hearing before an Advisory Committee appointed by the 
Dean.’> The court rejected Roach’s arguments that due process require- 





65. See id. at 1450. Although Roach appealed this action and ultimately was admitted 
on a probationary status, he still challenged the lawfulness of the University’s actions. See 
id. 

Id. at 1451 (citations omitted). 

Id. (quoting Goss v. Lopez, 419 U.S. 565, 581, 95 S. Ct. 729, 740 (1975)). 

Id. (quoting Harris v. Blake, 798 F.2d 419, 422 (10th Cir. 1986)). 

Id. 

See id. at 1452. 

See id. 

See id. 

. See id. The court found Roach’s argument that the Advisory Committee was bi- 

ased to be unsupported by the facts. Although it suggested that such an argument might 
sometimes be valid, it stressed that “‘[a]ny alleged prejudice on the part of the board must 
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ments entitled him to representation of counsel, the right to cross-examine 


witnesses at his hearing, or the right to present his story to the entire 
faculty.”4 


In contrast to its holding regarding Roach’s CTCP dismissal, the court 
agreed with Roach that the University’s handling of his later dismissal from 
the MPEP violated his procedural due process rights. The main flaw in the 
second proceeding was the University’s failure to notify Roach of its decision 
or to afford him the opportunity to be heard prior to his suspension. Instead 
of taking these steps, the University merely sent Roach a letter informing 
him that he was suspended from the University effective immediately.’> The 
letter also notified Roach that he had only two weeks to appeal before his 
suspension would become permanent.’° 

The court was careful to distinguish this dismissal from an academic dis- 
missal, stating that “there is no evidence that any perceived problem with 
Roach’s grades, inability to perform the work required by the MPEP, poor 
class attendance or any failings whatsoever of an academic nature influenced 
[the Dean’s] decision to suspend Roach.”’’? The court concluded that be- 
cause the dismissal was purely disciplinary, the University violated Roach’s 
procedural due process rights by failing to provide the requisite notice and 
opportunity to be heard. 

Although Roach discussed the lower procedural due process standard typ- 
ically applied to academic dismissal cases, the standard was irrelevant to the 
issues in the case. Another case, however, Van de Zilver v. Rutgers Univer- 
sity,’® illustrates how minimal the academic standard truly is. Van de Zilver 
involved a male student enrolled in the Joint Bachelor/Medical Degree Pro- 
gram offered by Rutgers University (the State University of New Jersey) and 
the Robert Wood Johnson Medical School of the University of Medicine and 
Dentistry of New Jersey (UMDNJ). The plaintiff, Van de Zilver, filed suit 
against the University after he completed the bachelor’s program but was not 
recommended for admission to the Medical School because of poor academic 
performance.’”? 

In denying Van de Zilver’s procedural due process challenge, the court 
reiterated the United States Supreme Court’s statement that “‘formal hear- 
ings before decision-making bodies need not be held in the case of academic 
dismissals,’”*° as such hearings “‘may be useless or harmful in finding out the 





be evident from the record and cannot be based on speculation or inference.’ There is no 
evidence that the Advisory Committee was per se biased simply because it consisted of 


faculty members.” Jd. (citation omitted) (quoting Nash v. Auburn Univ., 812 F.2d 655, 665 
(11th Cir. 1987)). 


74. See id. 

75. See id. 

76. See id. at 1452-53. 

77. Id. at 1453. 

78. 971 F. Supp. 925 (D.N.J. 1997). 
79. See id. at 929-31. 


80. Jd. at 932 (quoting Board of Curators v. Horowitz, 435 U.S. 78, 88, 98 S. Ct. 948, 
954 (1978)). 
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truth as to scholarship.’”®! Rather, to satisfy due process in academic dismis- 
sal cases, the school need only conduct an informal faculty evaluation with 
the student prior to the dismissal and make sure that the termination decision 
is “careful and deliberate.”*? 

The court found that both of these requirements were easily satisfied in 
Van de Zilver. For example, Van de Zilver’s faculty advisor informed him on 
several occasions that he needed to improve academically.** In addition, the 
Admissions Committee carefully and deliberately considered many factors 
and gave Van de Zilver many opportunities to improve before reaching its 
final decision.** Emphasizing the minimal process due in academic cases, the 
court noted that even the informal hearing afforded to Van de Zilver before 
the Admissions Committee “went above and beyond what the United States 
Supreme Court has found to be required in this context.”® 


C. Other Notable Procedural Due Process Issues 


Although the primary due process focus in 1997 was on employee/student 
and academic/disciplinary concerns, the plaintiff in Jackson v. Indiana Uni- 
versity of Pennsylvania*® raised some different, and interesting, procedural 
due process issues. In Jackson, the plaintiff, Kelly Jackson, challenged her 
suspension from Indiana University of Pennsylvania (“IUP”), a public insti- 
tution. Specifically, Jackson argued that the body which made the decision to 
suspend, the Residence Hall Judicial Board, violated her due process rights 
by: (1) failing to contain in its decision the specific evidence relied upon, and 
(2) suspending her based on a procedure which allegedly commingled 
prosecutorial and adjudicatory functions.*’ 

The court dismissed both of Jackson’s claims. It rejected her first claim, 
that the Board’s decision failed to contain the necessary evidence, rather 
summarily, stating that “the decision of the Hearing Board did contain the 
specific evidence relied upon, thus, no violation of Jackson’s due process 
rights occurred.”** Moreover, the court avoided deciding whether the disci- 
plinary procedure improperly commingled prosecutorial and adjudicatory 
functions by holding that Jackson waived the argument because she failed to 
raise it at her hearing and in her subsequent appeal to the Director of Hous- 
ing and Residence Life.®? 

Importantly, however, the court noted, in dicta, that even if Jackson had 
not waived her right to appeal the commingling issue, it still would have re- 
jected her claim. The court agreed that “even a mere appearance of impro- 





81. Jd. (internal quotations omitted) (quoting Horowitz, 435 U.S. at 90, 98 S. Ct. at 


82. Id. (quoting Horowitz, 435 U.S. at 85, 98 S. Ct. at 952). 

83. See id. at 933. 

84. See id. at 933-34. 

85. Id. at 934. 

86. 695 A.2d 980 (Pa. Commw. Ct. 1997). 

87. See id. at 981. 

88. Id. (citing relevant portions of the Hearing Board decision). 
89. See id. at 981-82. 
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priety must be viewed with a degree of skepticism,” but it felt that in 
Jackson’s case, “the prosecutorial and adjudicatory functions of the student 
judicial process were separated.”% The court rejected Jackson’s argument 
that simply because “the desire to follow orders or please” the Director of 
Housing and Residence Life could have motivated someone to write up or 
recommend suspension of Jackson, the Director retained control over the 
prosecutorial functions.®! The court felt that this allegation rose “to nothing 
more than mere speculation of the potential for commingling.”? 

Although the court did not decide this issue definitively, its discussion is 
important because it gives some guidance about how courts might approach 
the issues of commingling of disciplinary functions or of using a “prosecutor,” 
a practice which is neither typical nor unique. 


Ill. DousLe JEOPARDY 


Another argument advanced in at least one student discipline case chal- 
lenged a disciplinary decision under the Double Jeopardy Clause of the Fifth 
Amendment to the United States Constitution. Specifically, in State v. 
Kauble,*? {an Deki Kauble, a student at the University of Oklahoma, argued 
that the Double Jeopardy Clause barred his prosecution in state court for 
“false reporting of a crime” because the University had previously disciplined 
him for the same conduct.* The court defined the issue as “whether a sanc- 
tion of probation and/or community service imposed by the University of 
Oklahoma in a school disciplinary proceeding bar[red] future criminal pro- 
ceedings for the same conduct in state court.” 

In addressing this argument, the court first noted that the Double Jeop- 
ardy Clause, in relevant part, protects against multiple punishments for the 
same offense. After analyzing United States Supreme Court and Oklahoma 
state court decisions on point, the court explained that the Double Jeopardy 
Clause applies in cases involving administrative proceedings if: “‘(1) the 
State subjected the defendant to separate proceedings; (2) the conduct pre- 
cipitating the separate proceedings consisted of one offense; and (3) the pen- 
alties in each of the proceedings could be considered “punishment” for 
purposes of the Double Jeopardy Clause.’”%° 

Applying this standard to the facts in Kauble, the court held that although 
the State did subject Kauble to two separate proceedings for the same con- 
duct (false reporting),°’ the sanction imposed in the University proceeding 
(one year of disciplinary probation and 100 hours of community service) did 





Id. at 982. 
See id. 
Id. 
948 P.2d 321 (Okla. Crim. App. 1997). 
See id. at 321-22. In particular, Kauble had falsely reported a car-jacking to the 
University of Oklahoma Police Department. See id. at 321. 
95. Id. at 322. 
96. Id. at 323-24 (quoting Kane v. State, 915 P.2d 932, 935 (Okla. Crim. App. 1996)). 
97. The court noted that the University of Oklahoma clearly qualified as a state actor. 
See id. at 324 n.22. 
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not constitute “punishment” for purposes of the Double Jeopardy Clause. 
Rather, the court agreed with the State’s attorney that the purpose of the 
discipline was not punitive, but remedial. That is, it was designed “to protect 
the integrity of the University and its resources; to rehabilitate the defendant 
and help him to graduate; and to protect the safety of the other students.” 
Importantly, in reaching its decision, the Oklahoma court reviewed the 
decisions of other states and noted that “not one court has found that sanc- 
tions imposed in a school disciplinary proceeding constitute punishment 
under the Double Jeopardy Clause.”!° This finding indicates that although 
students may continue to bring double jeopardy arguments in situations such 
as the one in Kauble, it is unlikely that courts will bar the subsequent criminal 
prosecution of students previously disciplined by state universities. 


IV. BREACH OF CONTRACT 


Students at both public and private universities challenged university deci- 
sions on breach of contract grounds in 1997. In Bruner v. Petersen,’ a nurs- 
ing student brought an action against the chair of the University of Alaska’s 
Nursing School alleging that the University breached its contract with Bruner 
by requiring him to take a course in critical thinking before permitting him to 
re-enroll in a nursing course that he had previously failed.'°? Bruner’s 
clinical supervisor in Nursing 222 believed that Bruner failed the course as a 
result of inadequate critical thinking abilities.'° 

Although University of Alaska nursing students are permitted one at- 
tempt to earn a passing grade after unsatisfactorily completing a course, the 
Admissions and Retention Committee of the Nursing Program (made up of 
faculty members) would not allow Bruner to retake the class unless he took 





98. See id. at 324. 


99. Id. at 325. The court rejected Kauble’s argument that “community service” differs 
from probation, suspension, and expulsion and cannot be classified as remedial. See id. In 
particular, the court explained that 
the community service Kauble is to perform . . . is remedial rather than punitive. 
It is designed to maintain institutional order, assure safety in school facilities and 
maintain discipline at the University .... Moreover, ... the penalty here is not 
extreme or grossly disproportionate or an anomaly. Rather, the community ser- 
vice imposed by the University is rationally related to the University’s remedial 
goals. 

Id. at 326. 


100. See id. at 324 n.23; see also Kister v. Ohio Bd. of Regents, 365 F. Supp. 27, 39 (S.D. 
Ohio 1974); Paine v. Board of Regents of Univ. of Tex., 355 F. Supp. 199, 203 (W.D. Tex. 
1972); Center for Participant Educ. v. Marshall, 337 F. Supp. 126, 137 (N.D. Fla. 1972); In 
re Gila County Juvenile Delinquency Action, 816 P.2d 950, 951 (Ariz. Ct. App. 1991); 
Clark v. Georgia, 469 S.E.2d 250, 252 (Ga. Ct. App. 1996); Ex rel. E.R.D., 551 N.W.2d 238, 
242, 243 (Minn. Ct. App. 1996); State v. Davis, 485 S.E.2d 329, 332 (N.C. Ct. App. 1997); 
State v. Wood, 679 N.E.2d 735 (Ohio Ct. App. 1996); Clements v. Board of Trustees, 585 
P.2d 197, 199 (Wyo. 1978). 

101. 944 P.2d 43 (Alaska 1997). 

102. See id. at 44. 

103. See id. at 45. 
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the critical thinking course and passed it with a grade of “C” or above.!™ 
The Chair of the Committee informed Bruner by letter of its decision and 
asked him to call or come see her if he had any questions.!° Bruner subse- 
quently wrote to the Nursing Administrator arguing that he should not have 
to take the critical thinking class since it was not set forth in the course cata- 
log as a required course for obtaining a nursing degree.' 


After unsuccessfully going through the grievance procedure outlined in 
the course catalog, Bruner brought suit in superior court challenging the Uni- 
versity’s decision.'°’ After the superior court affirmed the University’s deter- 
mination, Bruner appealed to the Supreme Court of Alaska.!°° Bruner 
argued that the course catalog together with the student handbook consti- 
tuted a binding contract between himself and the University promising that 
to graduate, he only needed to take the courses listed as required for his 
major in the course catalog.'!°? Bruner claimed that the University breached 
this alleged contract by requiring him to enroll in the critical thinking 
course.!!° 

The court never reached the issue of whether the course catalog or the 
handbook of a state university constitutes a contract between the student and 
the University. Instead, it found that even if these materials did form a con- 
tract, the University complied fully with its provisions.'!! Specifically, the 
court concluded that: 


[t]he catalog and handbook do not promise that Bruner’s requirements 
for graduation will be limited to those classes listed as required for his 


major. Instead, they explicitly state that further academic conditions 
may be imposed on a student who fails a class. Therefore, the Commit- 
tee acted in accordance with the provisions of the course catalog and 
student handbook when it evaluated Bruner’s academic record to deter- 
mine what conditions of re-enrollment were necessary to ensure his suc- 
cessful completion of the program.!! 


The court also rejected Bruner’s argument that any provision in a student 
handbook that allows faculty to set conditions for re-enrollment is “uncon- 
scionable.”'! In reaching this conclusion, the court acknowledged that 
courts should afford “substantial discretion” to university administrators and 





104. See id. 

105. See id. 

106. See id. 

107. See id. at 47. 

108. See id. The Supreme Court of Alaska treated the superior court action as an 
appeal from the University’s administrative decision and noted that it would independently 
review the superior court’s decision because “[n]o deference is given to the superior court’s 
decision when that court acts as an intermediate court of appeal.” /d. at 47 n.5. 

109. See id. at 47. 

110. See id. 

111. See id. at 48. 

112. Id. 

113. See id. 
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faculty in “matters of academic merit, curriculum, and advancement.”!'4 In 
particular, courts may not override the faculty’s professional judgment unless 
“‘it is such a substantial departure from accepted academic norms as to 
demonstrate that the person or committee responsible did not actually exer- 
cise professional judgment.’”!!> 


A similar breach of contract issue arose in the context of a private univer- 
sity in Guckenberger v. Boston University.'\° Although Guckenberger was 
principally a class action filed against Boston University, a private institution, 
alleging violations of the Americans with Disabilities Act, the class members 
also included a breach of contract action as part of their claim. Specifically, 
the students alleged that the University breached a contract based on alleged 
binding promises made to the students by the University in its brochures re- 
garding accomodations for learning disabilities.'!” 


The court recognized that under Massachusetts law, “the promise, offer, or 
commitment that forms the basis of a valid contract can be derived from 
statements in handbooks, policy manuals, brochures, catalogs, advertise- 
ments, and other promotional materials.”!'® The only requirements are that 
“the promise is ‘definite and certain so that the promisor should reasonably 
foresee that it will induce reliance,’ and reliance occurs.”!!9 The court also 
noted, however, that although the university-student relationship is contrac- 
tual in nature, “as far as contract actions go, ‘courts should be slow to intrude 
into the sensitive area of student college relationship, especially in areas of 
curriculum and discipline.’”!”° Thus, although courts should use some ele- 
ments of contract law in analyzing the relationship between the student and 
the University, the law “need not be ‘rigidly applied’” because “‘[t]he stu- 
dent-university relationship is unique.’”!?! 


Applying these principles, the court held that even if the promises in the 
brochures could create the basis to form a binding contract, only one member 
of the class, at best, entered into an agreement with the University since only 
one student testified that he had received and relied upon a brochure.'?* Be- 
cause no other members of the class presented evidence of an offer, accept- 





114. Td. 


115. Jd. (quoting Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 
513 (1985)). The court also rejected Bruner’s procedural due process claim. See id. at 48- 


116. 974 F. Supp. 106 (D. Mass. 1997). 
117. See id. at 150-51. 
118. Id. at 150 (citation omitted). 


119. Jd. (citation omitted) (quoting Santoni v. Federal Deposit Ins. Corp., 677 F.2d 174, 
179 (1st Cir. 1982)). 

120. Id. (quoting Russell v. Salve Regina College, 890 F.2d 484, 489 (1st Cir. 1989), 
rev'd on other grounds, 499 U.S. 225, 111 S. Ct. 1217 (1991), and reinstated on remand, 938 
F.2d 315 (1st Cir. 1991)). 

121. Jd. at 150-51 (quoting Lyons v. Salve Regina College, 565 F.2d 200, 202 (1st Cir. 
1977)). 

122. See id. at 151. 
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ance, or detrimental reliance, these members failed to establish a breach of 
contract arising from statements made in the materials.!?° 


V. StrupDeEnNtT DiscipLiInE RECoRDs UNDER FERPA 


One of the most dramatic decisions involving student affairs in 1997 was 
the ruling of the Ohio Supreme Court, over one dissenting opinion, in that 
student discipline records were not “education records” subject to the privacy 
protections of FERPA! and were therefore subject to public release under 
the Ohio Public Records Act.'*° Publications, including the Chronicle of 
Higher Education, immediately asked for volumes of student discipline 
records—without the redaction of the names or other personally identifiable 
information of students who were involved in college rules infractions, 
whether as the victim, witness, or student accused of violating college rules. 


The potential impact of that decision was muted almost immediately, how- 
ever. The two Ohio public institutions most directly impacted, Ohio State 
University and Miami University of Ohio, promptly advised the Department 
of Education that complying with the Ohio Supreme Court’s interpretation 
of FERPA would require them to adopt a practice contrary to FERPA—and 
subject them to possible loss of federal funding. The Department of Educa- 
tion sought a preliminary injunction from the United States District Court 
sitting in Columbus and, on February 12, 1998, that Court preliminarily en- 
joined the universities from following the Ohio Supreme Court’s opinion and 
ordered them to continue to comply with FERPA.!”° In so doing, the federal 
court wrote that it is “abundantly clear” that college student disciplinary 
records are education records under FERPA, that release of the disciplinary 
records would violate the federal law protecting privacy, and that it was “be- 
yond argument” that Congress’ balancing of privacy concerns versus public 
records values prevailed over choices made by the Ohio legislature or the 
Ohio Supreme Court. 


Thus, this major dismantling of the privacy protections of FERPA for col- 
lege students has been set aside, at least for now.!?7 





123. See id. The court did find an enforceable agreement between the University and 
three students based on express verbal promises made by the University upon which the 
students relied. See id. at 151-52. 


124. The Family Education Rights and Privacy Act (FERPA), 20 U.S.C. § 1232g (1994 
& Supp. I 1998). 

125. State ex rel. The Miami Student v. Miami Univ., 79 Ohio St. 3d 168 (1997), cert. 
denied, 118 S. Ct. 616 (1997). 

126. United States v. Miami Univ., No. C-2-98-0097 (S.D. Ohio Feb. 12, 1998) (order 
granting preliminary injunction). 

127. The matter is now pending motions that the injunction be made permanent (by 
the United States) or dissolved (by the Chronicle of Higher Education). An amicus curiae 
brief has been filed by ASJA, NASPA and ACPA supporting the position of the United 


States and the Universities that college student discipline records are education records 
protected by FERPA. 
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VI. NCAA Cases 


The final predominant theme that ran through student discipline cases in 
1997 involved students charged with violations of various NCAA regulations. 

Brennan v. Board of Trustees for University of Louisiana Systems'*8 
presents an illustrative example. In Brennan, a student-athlete at the Univer- 
sity of Southwestern Louisiana (USL) tested positive for steroid use in one of 
three random drug tests administered by the National Collegiate Athletic As- 
sociation (NCAA).'2° Brennan unsuccessfully appealed the tests, arguing 
that the positive result was “false” because heavy drinking, sexual activity, 
and the use of nutritional supplements influenced the outcome.'*° Subse- 
quently, USL, in compliance with NCAA regulations, suspended Brennan 
from intercollegiate athletic competition for one year.'*! These events led 
Brennan to bring an action against the Trustees for University of Louisiana 
Systems (USL’s governing body) seeking to enjoin USL from enforcing the 
suspension.'*? Brennan argued that USL violated the privacy rights and the 
due process protections afforded him by the Louisiana Constitution.'*? The 
court permitted the NCAA to intervene on the action because the NCAA 
“developed, administered, conducted and enforced” the policies at issue.'*4 

The trial judge granted Brennan a preliminary injunction because he 
found that the test results were flawed.'*° The judge did not address the con- 
stitutional issues. On appeal, the court concluded that the trial judge clearly 
erred in finding that the test results were flawed.'*° Thus, it proceeded to 
address Brennan’s constitutional claims to decide whether the injunction 
should stand.!37 

The court found that USL’s action did not violate Brennan’s due process 
rights under the Louisiana Constitution. The court never reached the issue 
of what process was due because it concluded that “participation in intercol- 
legiate athletics is not a property right, but is a privilege not protected by 
Constitutional due process safeguards.”'** Thus, “because a student-athlete 





128. 691 So. 2d 324 (La. Ct. App. 1997). 

129. See id. at 32S. 

130. 

ESE: 

1352. 

133. 

134. . 

135. See id. at 325-26. 

136. See id. at 328. 

137. See id. The court noted the standard necessary to support issuance of a prelimi- 
nary injunction in Louisiana. Specifically, the plaintiff “must show irreparable injury if the 
injunction does not issue. He must also show that he is entitled to the relief sought and he 
must make a prima facie showing that he will prevail on the merits of the case.” J/d. (cita- 
tion omitted). The court stressed, however, that “a showing of irreparable injury is not 
necessary when the deprivation of a constitutional right is involved.” Jd. 

138. Jd. at 330. As a threshold matter, the court noted that Brennan argued that USL, 
not the NCAA, violated his constitutional rights and found that, “[w]ithout question, USL 
is a state actor even when acting in compliance with NCAA rules and recommendations.” 
Id. at 329; see also NCAA v. Tarkanian, 488 U.S. 179, 109 S. Ct. 454 (1988) (concluding that 
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has no liberty or property interest in participating in intercollegiate athletics, 
Brennan could not make a prima facie showing that he would prevail on the 
merits of his due process claim.”!%° Because Brennan could not make this 
showing, his constitutional claims could not support the issuance of a prelimi- 
nary injunction.!*° 

Likewise, the court rejected Brennan’s negligence-based argument that 
USL had an “affirmative duty” to supply him with information regarding the 
possible consequences of using nutritional supplements, drinking alcohol, 
and engaging in sexual activity before a drug test.'4! The court found that, 
assuming arguendo that USL had such a duty, the University had provided 
adequate warnings and information about the drug-testing program.'*” The 
failure to warn specifically about the risks of ingesting nutritional supple- 
ments before a test did not constitute negligence on USL’s part.'*? In sup- 
port of its conclusion, the court noted that “USL does not stand in loco 
parentis and Brennan is considered an adult capable of protecting his own 
interests.”'44 Because Brennan failed to make a prima facie showing on 
either his constitutional or tort claims, the court reversed the trial court’s 
decision to issue the preliminary injunction.!*° 

In Phillip v. Fairfield University,'*° the United States Court of Appeals for 
the Second Circuit also addressed the issue of whether a preliminary injunc- 
tion should issue to require the NCAA to permit a student to participate in a 
university athletic program. Phillip involved a high school senior who failed 
to complete the thirteen core course minimum required by the NCAA in 
order to be eligible to play college basketball for, or to receive financial 


assistance from, certain universities, including Phillip’s chosen school, Fair- 
field University.'47 The NCAA refused to grant Fairfield’s request for a 
waiver of the requirement, finding no exceptional circumstances or in- 
dependent evidence of the student’s academic qualifications that would war- 





the NCAA was not a state actor under the facts in that case but finding that the imposition 
of sanctions by a state university in compliance with NCAA rules and regulations never- 
theless constituted state action), discussed in Brennan, 691 So. 2d at 328-29. 

139. Id. at 330. 

140. See id. The court likewise held that Brennan failed to make a prima facie showing 
that the University’s actions violated his right to privacy in connection with the administra- 
tion of the drug tests. The court found that Brennan, as a student-athlete, had a dimin- 
ished expectation of privacy, and that the USL had an interest in “ensuring fair 
competition in intercollegiate sports as well as in protecting the health and safety of stu- 
dent-athletes.” Jd. at 329. Thus, although the urine test may have invaded Brennan’s pri- 
vacy, such invasion was “reasonable considering the diminished expectation of privacy in 
the context of intercollegiate sports and there being a significant interest by USL and the 
NCAA that outweighs the relatively small compromise of privacy under the circum- 
stances.” Id. at 329-30. 

141. See id. at 330. 

142. See id. at 330-31. 

143. See id. at 331. 

144. Id. 

145. See id. at 329-31. 

146. 118 F.3d 131 (2d Cir. 1997). 

147. See id. at 133. 
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rant such relief.'4* After exhausting the NCAA appeals process, Phillip 
sought an injunction in federal court to prevent the NCAA from interfering 
with his chance to play basketball for Fairfield.'*? The trial judge adopted the 
magistrate judge’s recommendation that the injunction should issue, finding 
that Phillip would suffer irreparable injury if the injunction was denied and 
that he would likely prevail on the merits of his claim that the NCAA 
breached its duty to Phillip by failing to grant him a waiver.'°° 


On appeal, the court agreed with the trial judge that in order for a prelimi- 
nary injunction to issue, the plaintiff must “establish irreparable harm absent 
the injunction and either likely success on the merits or at least a sufficiently 
serious question going to the merits plus a balance of hardships weighing 
decidedly in his favor.”!>! The court of appeals found that the district court’s 
order rested on Phillip’s breach of contract claim. In this claim, Phillip essen- 
tially asserted, and the district court agreed that, under Connecticut law, the 
NCAA had a legal duty to treat Phillip fairly and in good faith, and that it 
breached this duty when it refused to grant him a waiver of its eligibility 
requirements even though it had granted such waivers in similar 
circumstances. !°? 


Without deciding whether the purported duty existed, the appellate court 
found that, under Connecticut law, “bad faith” requires more than acting 
arbitrarily.!°* The district court, however, appeared to believe that “arbitrary 
enforcement of one’s own rules alone could establish the likely merit of a 
breach of contract claim.”'°* Because the trial court failed to apply the 


proper principles of Connecticut law, and failed to make any findings of bad 
intent as required by Connecticut law, the court of appeals remanded the 
case.'>° Although it left the injunction in place, the court cautioned that since 
the district court had “not yet made a ‘likelihood of success’ finding using the 





148. See id. 


149. See id. Fairfield had appealed the NCAA’s decision up through the NCAA Coun- 
cil, the highest level of the NCAA. The NCAA Council upheld the denial of the waiver. 
See id. 

150. See id. At the time Phillip moved for the injunction, he had already begun attend- 
ing Fairfield, but he was prohibited from playing basketball and did not receive an athletic 
scholarship. See id. 

151. Jd. at 134. The court rejected the argument that a heightened standard should 
apply, finding that the two scenarios that would trigger a higher standard were not impli- 
cated. See id. at 133-34. Specifically, the terms of the injunction would not alter the status 
quo by commanding some positive act, nor would the issuance of the injunction provide 
Phillip with “substantially all the relief” he seeks, which relief “could not then be undone.” 
Id. at 133. Note also that the Court of Appeals for the Second Circuit’s formulation of the 
ordinary standard for issuing a preliminary injunction differs slightly from the standard 
espoused by the Louisiana Court of Appeals in Brennan. See supra note 137 and accompa- 
nying text. 

152. See Phillip, 118 F.3d at 134-35. 


153. See id. at 135 (citing applicable Connecticut case law). 
154. Id. 
155. See id. 
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correct rule of Connecticut law,” the injunction should not remain in effect 
any longer than necessary.'°° 


CONCLUSION 


This analysis of the 1997 cases reveals that courts continue to show great 
deference to both academic and disciplinary university procedures. Due pro- 
cess, double jeopardy, and breach of contract arguments challenging these 
procedures largely failed. The cases in which the students did succeed, how- 
ever, show that universities, especially public universities, should continue to 
take precautions to prevent due process violations. Such precautions include: 
following established university procedures; giving students adequate notice 
and opportunity to be heard, keeping in mind the stricter standards applied 
to disciplinary proceedings; and avoiding appearances of bias or commingling 
of functions if a prosecutorial model is used. Finally, university administra- 
tors should keep in mind the ways in which statutes such as FERPA and 
regulations such as those promulgated by the NCAA affect student discipline 
issues. 





156. Id. (citations omitted). The court maintained the injunction on the condition that 
trial on the merits commence within four months of its decision. See id. The court noted 
that, on remand, “the district court should specify precisely which of plaintiff's claims it has 
considered and finds (or does not find) to have likely merit.” Jd. 

In a third NCAA case, Bowers v. NCAA, 974 F. Supp. 459 (D.N.J. 1997), the court 
refused to issue a preliminary injunction requiring that the NCAA consider a learning 
disabled college freshman qualified to receive athletic scholarships and to participate in 
intercollegiate athletics. The court held that the student failed to establish a reasonable 
likelihood that he would succeed on his claim that the NCAA’s failure to grant him a 
waiver of the core course requirement constituted a violation of the Americans with Disa- 
bilities Act. See id. at 467 (stating that “[t]he ADA is meant to provide a remedy for those 
who have been victimized by illegal disability-based discrimination—it is not meant to pro- 
vide a remedy for every individual who has been screened out by eligibility criteria for 
whatever reason”). 





EMPLOYMENT DISCRIMINATION IN 
HIGHER EDUCATION: A REVIEW OF 
THE 1997 JUDICIAL DECISIONS 


BARBARA A. LEE 
Rutgers University 


There were modest developments to employment discrimination law in 
the higher education context during 1997. Although the cases did not create 
new legal standards or break new legal ground, several of the cases have 
consequences for colleges as employers. Issues were raised that will require 
further examination by federal appellate courts and, in time, by the United 
States Supreme Court. 


I. Race DISCRIMINATION 


In a race discrimination case brought by three white professors against the 
associate dean of the law school at Texas Southern University, an appellate 
court upheld a jury verdict against the dean. Although the university suc- 
ceeded in its claim that the Eleventh Amendment barred institutional liabil- 
ity under the Civil Rights Act of 1966 (Section 1981),! the associate dean 
faced individual liability. In Harrington v. Harris,’ the plaintiffs asserted that 
the associate dean manipulated the evaluation system for determining the 
amount of faculty salary increases, and that African-American professors 
were systematically favored while white professors’ evaluation scores were 
lowered by the associate dean. The plaintiffs presented evidence that Afri- 
can-American professors were paid approximately $4,000 more than white 
professors of the same seniority and rank were. The appellate court ruled 
that the plaintiffs had produced sufficient evidence of inequitable treatment 
of law school faculty, as well as a “racially discriminatory environment” at 
the law school, to permit a reasonable jury to rule in the plaintiffs’ favor. 

The plaintiffs also asserted a Fourteenth Amendment substantive due pro- 
cess claim, arguing that the arbitrary and capricious manner in which merit 
pay evaluations were made breached their constitutional rights. Ordinarily, a 
plaintiff is required to demonstrate that a property right existed before con- 
stitutional due process protections apply. Because the defendants did not 
challenge the plaintiffs’ property right claim, the appellate panel assumed 
without deciding that the professors had a property interest in “a rational 
application of the university’s merit pay policy,”? and again upheld the jury’s 
determination that the professors’ substantive due process rights had been 
violated. 





1. 42 U.S.C. § 1981 (1994). 
2. 118 F.3d 359 (Sth Cir. 1997), cert. denied, 118 S. Ct. 603 (1997). 
3. Id. at 368. 
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Il. GENDER DISCRIMINATION 


Although most 1997 cases involving gender discrimination focused on sex- 
ual harassment, a discrimination claim involving a tenure denial received 
considerable judicial scrutiny. An en banc appellate court overturned the 
finding by a trial judge that Vassar College had discriminated against Cynthia 
Fisher on the basis of “sex plus marital status” and age when it denied her 
tenure. In Fisher v. Vassar College,* a sharply divided court found no liabil- 
ity. A three-judge panel had ruled that the plaintiff had not carried her bur- 
den of showing by a preponderance of the evidence that the tenure denial 
was motivated by age and “sex plus marital status” bias, and thus the trial 
judge’s ruling was clearly erroneous. A six-judge majority of the en banc 
court concurred with the panel’s earlier ruling, while one judge concurred in 
part and dissented in part, and four judges dissented. 


Cynthia Fisher received her Ph.D. in zoology in 1963, and worked in a 
post-doctoral research position until 1965. She spent the years between 1966 
and 1977 raising two children and did not hold full-time academic employ- 
ment. She was hired as an assistant professor by Vassar in 1977, and was 
given a tenure-track position in 1980. She was reappointed in 1982 for a 
three-year term, and was told she would be evaluated for tenure during the 
1984-85 academic year. A departmental committee, on which both men and 
women served, recommended against tenure on the grounds of inadequate 
scholarship, teaching, and service. Reviewing individuals and committees 
concurred, and Fisher was denied tenure. She filed discrimination claims 
under Title VII of the Civil Rights Act,>, the Age Discrimination in Employ- 
ment Act,° and the Equal Pay Act.’ 


The en banc court had to determine the appropriate standard of review for 
assessing the trial court’s determination that the college had engaged in mari- 
tal status and age discrimination in its treatment of Fisher.’ The trial judge 
had ruled that the employer’s “legitimate nondiscriminatory reason” for the 
tenure denial—inadequate scholarly performance—was pretextual. She 
found that no married woman had ever been awarded tenure in the biology 
department, that the department had selectively included negative informa- 
tion in Fisher’s tenure dossier, and had withheld or mischaracterized positive 
information. The appellate panel did not reverse the finding concerning pre- 
text, but did reverse the trial judge’s ultimate finding that the college’s ac- 
tions were motivated by discrimination. 





114 F.3d 1332 (2d Cir. 1997), cert. denied, 118 S. Ct. 851 (1998). 
42 U.S.C. § 20000(e)-2 (1994). 
29 U.S.C. §§ 621-34 (1994). 

. 29 US.C. § 206(d)(1) (1994). 

8. Fisher v. Vassar College, 852 F. Supp. 1193 (S.D.N.Y. 1994). The trial judge had 
rejected Fisher’s claim of gender discrimination because another woman in the same de- 
partment was granted tenure the year of Fisher’s tenure denial, and women faculty partici- 
pated in the tenure decision. But Judge Motley did rule that Fisher was treated differently 


because she was a married woman—and thus found this treatment unlawful as “sex plus 
marriage” discrimination. 
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The en banc panel decided that the appellate court may overturn a trial 
court’s finding of discrimination if there is insufficient evidence that discrimi- 
nation occurred. The panel said that even if a trial court finds that a plaintiff 
established a prima facie case of discrimination, and also finds that the em- 
ployer has not carried its burden of demonstrating a legitimate nondiscrimi- 
natory reason for the challenged action, the reviewing court may still 
overturn a trial court’s finding of discrimination. The en banc panel con- 
cluded that the “clearly erroneous” standard, used by appellate courts in re- 
viewing fact-finding in cases brought under other statutes and common law, 
should also apply to review of Title VII rulings. 

The en banc decision relied on St. Mary’s Honor Center v. Hicks.? In that 
case, the United States Supreme Court ruled that even if a plaintiff could 
demonstrate that the employer’s stated reason for the negative employment 
action was untrue (or pretextual), this showing did not automatically result in 
a plaintiff's victory unless the plaintiff could show that the employer’s behav- 
ior was actually a pretext for discrimination. In that case, Justice Scalia 
stated that Title VII did not create liability for an employer who lied about 
the reason for an employment action, but only for an employer whose actions 
were motivated by discrimination. The en banc panel incorporated Justice 
Scalia’s reasoning and stated the following: 


Individual decision-makers may intentionally dissemble in order to hide 
a reason that is non-discriminatory but unbecoming or small-minded, 
such as back-scratching, log-rolling, horse-trading, institutional politics, 
envy, nepotism, spite, or personal hostility. . . . [T]he fact that the prof- 
fered reason was false does not necessarily mean that the true motive 
was the illegal one argued by the plaintiff.!° 


Particularly in faculty employment decisions, where there are multiple de- 
cision-makers, some of the decision-makers potentially will be motivated by 
reasons different from the reason stated by the institution. This variety of 
motives does not necessarily require a finding of discrimination, however, 
unless the plaintiff has other evidence that an impermissible motive caused 
the negative decision. 

One judge concurred with much of the majority’s reasoning, but dissented 
with the holding. He would have vacated the trial court’s ruling (rather than 
reversing it) and would have remanded to the panel to re-examine the find- 
ings of the trial judge. Four other judges joined in a sharp dissent, character- 
izing the majority’s ruling as a departure “from settled law and practice” 
concerning discrimination law.'! The dissent’s primary quarrel was with the 
majority’s view that a prima facie showing of discrimination plus the estab- 
lishment of pretext in the employer’s reason was insufficient, absent addi- 
tional evidence of discrimination, to create liability under Title VII. The 
dissent took issue with the majority’s assertion that multiple decision-makers 





9. 509 U.S. 502, 113 S. Ct. 2742 (1993). 
10. Fisher, 114 F.3d at 1337-38. 
11. Jd. at 1362 (Newman, J., dissenting). 





316 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 2 


could have multiple motives for the decision, stating that this approach weak- 
ened the protection of discrimination law, particularly in academic settings. 
They also deplored the majority’s apparent assumption that lack of candor is 
not unusual in academic employment decisions, and thus it would not be unu- 
sual for a college to give a false reason for a tenure denial. The dissent argued 
that given the inconsistencies in the review of Professor Fisher’s qualifica- 
tions, the trial judge was entitled to infer discrimination even if there was 
little direct evidence of discrimination. 

The dissent also took exception to the majority’s analysis of the college’s 
claim that Fisher was denied tenure because she had been “away from sci- 
ence” for the eight-year period during which she was a full-time homemaker 
and mother. The trial judge had viewed this claim as an example of gender 
stereotyping, and the dissent concurred with that view. While acknowledging 
that a college could unfavorably rate an individual whose absence from the 
field means that his or her knowledge is dated or that the individual lacks the 
necessary skills because of the absence, the dissent noted that the college had 
produced no evidence of such deficiency on Professor Fisher’s part. Given 
the manipulation of Professor Fisher’s tenure dossier information and the 
apparent bias against individuals who take time off for domestic responsibili- 
ties, the dissent believed that there was sufficient evidence of discrimination 
to support the ruling of the trial judge. 

Judge Calabresi, who concurred in part and dissented in part, took excep- 
tion to the trial judge’s scrutiny of the college’s analysis of Professor Fisher’s 
academic performance. Judge Motley, the trial judge, had concluded that the 
college improperly discounted the quality of the journals in which Professor 
Fisher had published, relying on the views of experts from other colleges and 
universities. Judge Calabresi stated: 


[What are first-class [journals] is not for the district court to determine 
.... Vassar has a perfect right to decide for itself what its standards are 
... [although] Vassar has no right to characterize a set of publications as 
top reviews in one case but not in another, unless there are plausible 
non-discriminatory reasons for the change .... What the court did was 
to set the standards for the employer, rather than let the employer set 
its own (non-discriminatory) standards.!2 


This dictum provides an example of the overall approach of the majority to 
the review of an employer’s decisions when faced with a Title VII challenge. 
Although there was no special deference to the employer simply because it 
happened to be a college, the majority was not troubled by either the col- 
lege’s apparent lack of candor in its explanation for the tenure denial or the 
apparent inconsistency in the treatment of Professor Fisher when compared 
with the treatment of other tenure candidates (both male and female). The 
result in Fisher appears to have raised the hurdles that plaintiffs must clear to 
demonstrate discrimination, at least for those who file claims in the Second 
Circuit. This opinion seems to require that a finding of discrimination be 





12. Id. at 1361 n.13. 
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upheld only if there is considerable evidence, and not just a permissible infer- 
ence, that an unlawful motive tainted the decision. 


Sexual harassment continues to provide grist for the litigation mill. A case 
decided in the Second Circuit may provide some encouragement to college- 
employers who are caught between an alleged target’s request for confidenti- 
ality and the law’s requirement that unlawful behavior be investigated and 
halted. In Torres v. Pisano,'* Ms. Torres, a secretary in the Dental Center at 
New York University, filed a claim of sexual and ethnic harassment as a re- 
sult of derogatory remarks made by her supervisor. Although Torres had 
complained of the harassment to co-workers, she had not notified manage- 
ment of her supervisor’s behavior. Three years after the harassment began, a 
co-worker of Torres informed the manager about the supervisor’s conduct. 
The manager met with Torres and asked her to file a formal complaint. She 
refused, but did write a detailed letter to the manager describing the prob- 
lem, and asking the manager to keep the information confidential. A second 
letter to the manager from Torres included an additional request for confi- 
dentiality. The manager then held a meeting with Torres and his own man- 
ager, transferred Torres to his own staff, and later to a job in another 
university department at a higher salary (at her request), and terminated the 
alleged harasser. 


Shortly after her voluntary transfer, Torres filed a complaint of sexual and 
racial harassment with the EEOC, and later a lawsuit under both Title VII 
and Title [X,!* and the corresponding nondiscrimination laws of New York 


State and New York City.'> The trial court granted the university’s motion 
for summary judgment against the individual defendants, and dismissed the 
state law claims. Torres appealed. 


The primary issue before the appellate court was whether the university 
could be liable for the harassment because it did not act immediately to stop 
it when informed of the problem, or whether the target’s request for confi- 
dentiality, and the employer’s acquiescence to that request, was reasonable 
under the circumstances. Although the court ruled that Torres had estab- 
lished a prima facie case of hostile environment sexual and racial harassment, 
it affirmed the trial court’s summary judgment award, absolving the univer- 
sity of liability. 

The court developed a three-part test, relying on agency principles as in- 
structed by the U.S. Supreme Court in Meritor Savings Bank v. Vinson,'© and 
adapting a test it created in an earlier sexual harassment case, Karibian v. 
Columbia University."’ 


In Torres, the court stated: 





13. 116 F.3d 625 (2d Cir. 1997). 
14. Title IX of the Education Amendments of 1972, 20 U.S.C. §§ 1681-88 (1994). 


15. New York State Human Rights Law, N.Y. Exec. Law. §§ 290-299; New York City 
Human Rights Law, N.Y.C. Apmin. Cope §§ 8-101 to 8-131. 


16. 477 U.S. 57, 106 S. Ct. 2399 (1986). 
17. 14 F.3d 773 (2d Cir. 1994). 
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[A]n employer will be held liable for the harassment perpetrated by 
one of its supervisors if: 

(a) the supervisor was at a sufficiently high level in the company, or 
(b) the supervisor used his actual or apparent authority to further the 
harassment, or was otherwise aided in accomplishing the harassment by 
the existence of the agency relationship, or 

(c) the employer provided no reasonable avenue for complaint, or 

(d) the employer knew (or should have known) of the harassment but 
unreasonably failed to stop it.'® 


The court then examined the facts under each element of the test. It decided 
that Torres’ supervisor was not “high enough” in the managerial hierarchy to 
impute knowledge to the employer. Furthermore, there was no evidence that 
the supervisor used his authority to further the harassment of Torres; he sim- 
ply made offensive statements rather than attempting to coerce Torres or to 
threaten her in order to prevent her reporting his behavior. With respect to 
the third element, Torres had not asserted that the complaint process was 
defective, nor had she taken advantage of the complaint process in existence. 

The court ruled that the manager’s knowledge of Torres’ inappropriate 
treatment could be imputed to the university because he supervised the har- 
asser and had the authority to fire him. That ruling then turned the inquiry 
to whether the university’s response to Torres’ complaint was reasonable. 
Because Torres’ letter had detailed “only a few” instances of harassment, and 
because Torres had, on at least two occasions, asked the manager to keep the 


matter confidential, the court ruled that, as a matter of law, the manager’s 
action was reasonable. 

The court cautioned that a different factual situation could have resulted 
in liability for the university. 


There is certainly a point at which harassment becomes so severe that a 
reasonable employer simply cannot stand by, even if requested to do so 
by a terrified employee. But that is not this case. There are, for exam- 
ple, no allegations here of any serious physical or psychological harm 
that would have occurred if the employer did not act forthwith. And 
the law will not presume in every case that harassed members of Title 
VII’s protected classes do not know what is best for themselves and 
cannot make reasonable decisions to delay—at least for a time—pursu- 
ing harassment claims, perhaps for privacy or emotional reasons, until 
they are ready to do so.!° 


Torres had also filed a claim of retaliation because the manager had asked 
her to withdraw her EEOC charge, and she had refused. The court noted 
that she suffered no adverse employment action, and that she was transferred 
to a better-paying job, at her request. Therefore, the court affirmed the sum- 
mary judgment award on her retaliation claim. 





18. Torres, 116 F.3d at 634 (citations omitted). 
19. Id. at 639. 
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The Eighth Circuit also examined the responsiveness of an employer to a 
sexual harassment claim, with a very different outcome. In Smith v. St. Louis 
University,*° the court was asked to review an award of summary judgment to 
St. Louis University in a claim of sexual harassment by a medical resident at 
the university’s hospital. Victoria Smith was an anesthesiology resident at 
the hospital for a three-year period. During her employment, the Chair of 
the Anesthesiology Department, John Schweiss, made repeated derogatory 
comments about her and about women in general to her and her colleagues. 
He complained to others about having to work with female residents, and 
made a number of sexist comments about Smith.*! 


Although the harassment had begun several years earlier, Smith waited 
until the last year of her residency to complain to the Dean of Student Affairs 
after she learned that Schweiss had written a letter of reference about her in 
which he made reference to her marital status. The Student Affairs Dean 
referred Smith to the Medical School Dean, with whom Smith filed a com- 
plaint. The Dean met with Schweiss, and then told Smith that she had told 
Schweiss not to retaliate against Smith and to “monitor the Department for 
discriminatory comments and prevent their recurrence.”*? Smith alleged that 
Schweiss provided negative recommendations about her to two prospective 
employers after her residency ended (and after her complaint to the Dean). 
The prospective employers told Smith that Schweiss made negative com- 
ments about her and one asked her if she was planning to sue Schweiss. 
Neither offered her a job. 


Smith asserted two claims under Title VII and the Missouri Human Rights 
Statute,?? claiming hostile environment sexual harassment and retaliation. 
The trial court granted summary judgment to the University on both claims, 
stating that the conduct was not sufficiently severe or pervasive to support a 
claim under either federal or state law. The court stated that Schweiss had 
not made sexually explicit comments, and that the comments that he had 
made were not frequent enough to establish pervasiveness. Furthermore, the 
court noted that the comments were not threatening, merely offensive, and 
only sometimes based on Smith’s gender. The court also found that the com- 
ments did not interfere with Smith’s work performance, and furthermore, 
that the University’s response had been prompt and effective. With respect 
to Smith’s retaliation claim, the court ruled that because six months had 
elapsed between Smith’s complaint and Schweiss’ negative comments, there 
was no causal connection between the two. The decision also stated that 
some of the negative comments were made after Smith’s residency ended, 
and thus she was no longer an employee protected by Title VII. 

The appellate court, reviewing Smith’s evidence de novo, determined that 
summary judgment had been inappropriately granted. The Eighth Circuit 
ruled that a reasonable jury could have found that Schweiss’ comments al- 





109 F.3d 1261 (8th Cir. 1997). 

Id. at 1262-64. 

Id. at 1263. 

Mo. Rev. Star. § 213.010-.095 (1996). 
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tered the conditions of Smith’s employment. Citing Harris v. Forklift Sys- 
tems, Inc.,24 the court noted that a plaintiff did not need to prove that she 
suffered psychological or physical harm as a result of the harassment. Since 
Schweiss was the head of the department, he was more “omnipresent” than 
other coworkers or supervisors, and thus his behavior could be expected to 
have a more severe effect on the plaintiff. The court concluded that sufficient 
facts existed that, if believed, would permit a jury to find that the harassment 
was sufficiently severe or pervasive to meet the Title VII standard.*° 

The appellate court also took issue with the lower court’s determination 
that the conduct was not explicitly sexual in nature. Quoting an earlier 
Eighth Circuit case, the court said, “the key issue is whether members of one 
sex are exposed to disadvantageous terms or conditions of employment to 
which members of the other sex are not exposed.”*° Because the plaintiff 
had alleged that gender-conscious terms had been used to refer to her, she 
should have been given the opportunity to persuade the jury that the com- 
ments were directed at her because of her sex. 

The appellate court differed sharply with the trial court’s finding that the 
University’s response was prompt and effective. Four months elapsed be- 
tween Smith’s initial complaint to the Medical School Dean and the Dean’s 
meeting with Schweiss. Furthermore, the court noted that Smith could po- 
tentially demonstrate that the Medical School had constructive notice of the 
harassment, either because of Schweiss’ high position in the Department or 
because the harassment was so public; general agency principles should be 
applied to determine potential liability under the Meritor standard.”’ The 
court was also critical of the University’s argument that the Dean’s response 
was adequate: 


Placing the alleged harasser in charge of stopping the harassment may 
well have been inadequate, especially if, as Smith alleges, the harass- 
ment did not stop and Schweiss subsequently provided negative refer- 
ences to Smith’s potential employers.78 


Both the promptness and the effectiveness of the University’s response were 
questions of fact for a jury to determine, according to the court. 

With respect to Smith’s retaliation claim, the appellate court noted that 
the United States Supreme Court ruled that former employees are protected 
from retaliation by Title VII.2? Therefore, it was immaterial whether or not 
Smith was still employed when Schweiss made the negative comments if the 
comments were in retaliation for her complaint against him. Noting that 
there could be several explanations for Schweiss’ negative comments that did 





24. 510 U.S. 17, 114 S. Ct. 367 (1993). 
25. Smith, 109 F.3d at 1264 n.2. The court noted that the standards governing Title 
VII claims also apply to actions brought under the Missouri Human Rights Statute. 
Id. at 1265 (quoting Kopp v. Samaritan Health Sys., 13 F.3d 264, 269 (8th Cir. 


Meritor Sav. Bank v. Vinson, 477 U.S. 57, 106 S. Ct. 2399 (1986). 
Smith, 109 F.3d at 1265. 


Robinson v. Shell Oil Co., 519 U.S. 337, 117 S. Ct. 843 (1997). 
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not involve discrimination, the court ruled that it was a question for the jury 
to resolve. Although there was a six-month period between the complaint 
and the negative references, the court noted that the University had not 
presented evidence that Smith’s performance had been problematic, and thus 
discrimination was a permissible inference. 

One appellate judge dissented from the majority’s reversal of the trial 
court’s ruling on the harassment claim (but not on the retaliation claim), say- 
ing that the majority had mischaracterized the length of time that the Univer- 
sity took between Smith’s complaint and its response. Rather than a four- 
month lapse of time, the dissent stated that six weeks passed between Smith’s 
complaint to the Medical School Dean and the Dean’s meeting with 
Schweiss. The Dean investigated the matter personally and met a month 
later with Smith, who “appeared pleased” with the response of the Univer- 
sity. In addition to admonishing Schweiss not to retaliate against Smith, the 
Dean instituted training regarding the use of inappropriate language in let- 
ters of reference. “The record shows that St. Louis University did more than 
simply place ‘the harasser in charge of stopping the harassment’ as suggested 
by the majority.”*° 

The majority’s concern with the time lapse between a harassment target’s 
complaint and the employer’s response has been echoed in other harassment 
cases. For example, in Payton v. New Jersey Turnpike Authority! the New 
Jersey Supreme Court stated that a prolonged investigation that “unnecessa- 
rily and unreasonably leaves the employee exposed to continued hostility in 
the workplace” is ineffective and a potential ground for finding liability 
under New Jersey’s Law Against Discrimination.*? That court also ruled that 
if the employer offered the promptness and effectiveness of the investigation 
as an affirmative defense to a harassment claim, the documents pertaining to 
the investigation were discoverable, even if the investigation had been con- 
ducted by an attorney. 

A professor accused of sexual harassment brought a Title [X*> claim 
against his employer, Gustavus Adolphus College.** Karle Erickson asserted 
that the dismissal process used by the college was unfair and contaminated 
with gender bias, an alleged Title IX violation. His claim was novel, for 
although the United States Supreme Court had ruled that students have a 
private right of action for discrimination under Title [X,*° no federal appel- 
late court has allowed employees of educational institutions to challenge al- 
leged sex discrimination under Title [X, ruling that the appropriate statute 
for this purpose is Title VII. 

Erickson argued that Title IX and its regulations created “federal rights to 
a fair process for faculty members accused of sexual harassment,”*° and that 
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there is a private cause of action under Title IX to challenge allegedly unfair 
disciplinary processes. Erickson cited the opinion of a New York trial court 
in Starishevsky v. Hofstra University?’ in which the court ruled that Title IX 
and state law due process rights applied to the disciplinary process used by a 
private university in a sexual harassment hearing. The federal appellate 
court rejected the reasoning in Starishevsky, calling it “flawed” in that it 
mixed together state and federal law principles and did not clearly analyze 
the application of Title IX. The court refused to apply New York law or the 
ruling of a New York court to a claim against a private college in Minnesota. 
Noting that the U.S. Court of Appeals for the Second Circuit implicitly re- 
jected the claim of a student that Title IX required due process for the ac- 
cused in a sexual harassment complaint,** the court distinguished between 
the right to be free of discrimination, which Title [X guarantees, and the right 
to due process, which it does not. 

Given the fact that Erickson could have filed his discrimination claims 
under Title VII, and finding no due process right implicit in Title IX, the 
court awarded summary judgment on the Title [X claim.*° 

In another Title IX challenge to employment decisions, the plaintiff was 
able to convince a federal appellate court to permit the cause of action.*° Jan 
Lowrey, employed by Tarleton State University as the head coach of wo- 
men’s basketball and later as Women’s Athletic Coordinator, was removed 
from the Coordinator position two years later, and was not given a promo- 
tion she sought. She sued the university and several administrators under 
Title IX, alleging that Tarleton allocated athletic resources inequitably on the 
basis of gender and that her efforts to induce compliance with Title IX led to 
her demotion. The university filed a motion to dismiss Lowrey’s claim, rely- 
ing on a recent Fifth Circuit case, Lakoski v. James,*: which concluded that 
Title [IX does not provide a private right of action for employment discrimi- 
nation on the basis of sex. Lowrey petitioned the court for leave to amend 
her Title LX complaint to add a complaint under Title VII, a request that the 
university did not oppose. Without ruling on Lowrey’s request to add the 
Title VII claim,* the trial court granted the university’s motion, entering fi- 
nal judgment for Tarleton. 


Lowrey appealed, arguing that Title IX provides a private right of action 
for retaliation, that the court’s dismissal of her complaint without ruling on 
her motion for leave to amend was an abuse of discretion, and that Title VII 
should not be the sole remedy for employment discrimination in federally- 
funded educational institutions. The appellate court ruled that there was no 
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justification for the trial court’s refusal to allow Lowrey to amend her initial 
complaint. 


Lowrey refiled her Title VII, Equal Pay Act, and constitutional claims; 
thus, the instant appeal addressed only her Title [X claims. Although the 
court refused to overrule Lakoski, it was sympathetic to Lowrey’s argument 
that she might state a claim for retaliation under Title IX. The court agreed 
with Lowrey’s assertion that, since the retaliation arose out of her activities 
protesting alleged Title IX violations that were not employment-related, 
there would not be a cause of action under Title VII, and thus Lakoski’s Title 
VII preemption theory did not apply. Because Title VII’s anti-retaliation 
provisions only protect individuals who oppose employment discrimination, 
they would not apply to the type of retaliation alleged by Lowrey. Using the 
principles of Cort v. Ash, the court determined that Lowrey could assert a 
private right of action for retaliation under Title IX. Therefore, the court 
affirmed the dismissal of Lowrey’s Title [X employment discrimination claim, 
but reversed the dismissal of her Title [X retaliation claim and remanded for 
trial. 

A student who brought a sexual harassment complaint against an organi- 
zation at which she was performing an internship found that she could use 
neither Title VII nor Title IX to obtain relief. In O’Connor v. Davis,“ 
Bridget O’Connor, a senior at Marymount College, was assigned to perform 
a required internship at Rockland, a state psychiatric hospital. O’Connor al- 
leged that her internship supervisor, James Davis, made numerous sexual re- 
marks to her. She sued the hospital under both Title VII and Title IX. 
O’Connor’s Title VII claim was based on the premise that since she was 
“working” at the hospital, she should be considered an employee. The Title 
IX claim was based on the relationship between the college that required her 
to complete an internship and the hospital where the internship site was lo- 
cated. The district court granted the hospital’s motion for summary judg- 
ment and O’Connor appealed. 

The appellate court examined Title VII’s definition of employee and con- 
cluded that because O’Connor was neither paid by the hospital, nor received 
benefits or other forms of compensation, she was not an employee. Since the 
hospital had not hired her, the common law analysis of whether O’Connor 
was an employee or an independent contractor was inapplicable. 

With respect to O’Connor’s Title IX claim, the court noted that, unlike 
Title VI,* section 504,** and the Age Discrimination Act,*’ which apply to all 
organizations that receive federal funds, Title IX applies only to educational 
organizations and their programs. Since the hospital’s primary purpose was 
not educational, nor its educational programming so extensive as to analogize 
it to a teaching hospital, the hospital was not subject to Title [X. Despite the 
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fact that Marymount College asked Rockland to serve as a site for its student 
interns and relied on the evaluation of those interns by Rockland employees, 
Marymount’s status as an educational organization could not be imputed to 
the hospital. 

O’Connor had dismissed her claims against Marymount prior to the appel- 
late court’s ruling. The court did not comment on whether Marymount itself 
could have incurred liability under Title IX for the alleged harassment. 
Given that the internship was a required element of the baccalaureate pro- 
gram in social work, and given that the college, and not the student, appar- 
ently selected the internship site, it is possible that a Title [IX claim against 
the college would have been successful. 


Ill. AcGe DiscrRIMINATION 


A battle, stimulated in part by the decision of the U.S. Supreme Court in 
Seminole Tribe of Florida v. Florida,** is being waged by public colleges and 
universities to avoid the application of the Age Discrimination in Employ- 
ment Act. In Seminole, the Court set out a two-part test for determining 
whether a law enacted by Congress abrogated the states’ Eleventh Amend- 
ment immunity. First, a court must decide whether Congress “unequivocally 
expressed its intent to abrogate” immunity in its enactment of the law. And 
second, a court must decide which portion of the Constitution provided the 
authority to Congress for enacting the law. In Seminole, the Court ruled that 
a law enacted under the Constitution’s Commerce Clause would not abro- 
gate a state’s sovereign immunity, but a law enacted under the authority of 
other Constitutional clauses might be viewed differently. 

In Hurd v. Pittsburgh State University,*? Hurd, a staff member, challenged 
his termination under the Age Discrimination in Employment Act (ADEA). 
The University argued that the ADEA did not apply to employers who, as 
state entities, were entitled to Eleventh Amendment immunity. The appel- 
late court first examined whether Congress had expressly abrogated Eleventh 
Amendment immunity in its enactment of the ADEA. Because the ADEA 
is a section of the Fair Labor Standards Act (FLSA),>° the court looked to 
the 1971 FLSA amendments, in which Congress authorized federal lawsuits 
against states as employers under the FLSA. The court also noted the U.S. 
Supreme Court’s decision in EEOC v. Wyoming,*! which held that state em- 
ployers faced potential liability under the ADEA. 

The next issue addressed by the Hurd court was the identification of the 
constitutional clause providing the authority for enactment of the ADEA. 
The court noted that all of the circuit courts addressing this issue agreed that 
the ADEA was enacted pursuant to the Fourteenth Amendment. Determin- 
ing that the purposes of the Fourteenth Amendment and the ADEA were 





517 U.S. 44, 116 S. Ct. 1114 (1996). 

109 F.3d 1540 (10th Cir. 1997). 

29 U.S.C. §§ 201-219 (1994). 

460 U.S. 226, 103 S. Ct. 1054 (1983). In this case, the Court ruled that the ADEA 
was enacted pursuant to the Constitution’s Interstate Commerce Clause. 





1998] EMPLOYMENT DISCRIMINATION CASES 325 


consistent, the court ruled that there was sufficient justification for applying 
the ADEA to state employers. 


A year later, another federal appellate court reached the opposite conclu- 
sion in Humenansky v. Board of Regents of the University of Minnesota.>? 
The trial court held that the University was protected by Eleventh Amend- 
ment immunity and thus could not be sued under the ADEA. That court 
ruled that the Congressional amendment of the FLSA left the previous en- 
forcement provisions for the ADEA intact, and thus there was no clear intent 
to abrogate states’ Eleventh Amendment immunity. Furthermore, the 
Eighth Circuit interpreted EEOC v. Wyoming as stating that the ADEA had 
been enacted under the Commerce Clause, not the Fourteenth Amendment. 
The court added that age has not been ruled to be a suspect classification 
under Equal Protection jurisprudence,°? further weakening the Fourteenth 
Amendment analogy. 


As of late 1998, seven federal appellate courts had addressed this issue. 
Two (the Eighth and the Eleventh) have determined that Congress did not 
abrogate Eleventh Amendment immunity in enacting the ADEA, and five 
(the Fifth, Sixth, Seventh, Ninth, and Tenth) have found abrogation. Until 
the Supreme Court rules on this issue, employees of public institutions in two 
federal circuits will be limited to age discrimination claims brought under 
state law, while their counterparts in the rest of the United States will enjoy 
protection from age discrimination under federal law. 


A case involving an attack on subjective hiring criteria suggests that, if a 
college follows its procedures faithfully, it may be able to withstand a chal- 
lenge to those criteria. The U.S. Court of Appeals for the Seventh Circuit 
reviewed the hiring processes of a technical college, against which claims of 
age and gender discrimination had been filed. In Senner v. Northcentral 
Technical College,* the trial court awarded summary judgment to the Col- 
lege, rejecting Senner’s claim that the College’s failure to hire him was based 
on age and gender discrimination. 


The College had announced an opening for an instructor of psychology, 
for which Senner applied. The position’s description included a requirement 
of a master’s degree in psychology, with a sociology minor preferred, as well 
as postsecondary teaching experience. Although forty-eight individuals re- 
quested application materials for the position, only seventeen submitted 
complete applications and only nine met the stated minimum degree require- 
ments. Two psychology instructors at the College developed rating criteria 
and rated each of the nine candidates. Two of the candidates were male, and 
two candidates (a female and a male) were over forty. Senner was ranked 
fifth, despite the fact that he held an Ed.D with a specialization in psychol- 
ogy. The three top-ranked candidates, all women, were invited to campus for 
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an interview. A 29-year-old woman with an M.A. in psychological counseling 
and part-time college teaching experience was selected. 

Although the College attempted to argue that Senner was less qualified 
than the individual who had been hired, the appellate court assumed without 
deciding that Senner had established a prima facie case of age and gender 
discrimination. “Since Senner’s suitability for the instructorship is certainly 
material to the case, the dispute over his qualifications precludes summary 
judgment solely on grounds that Senner has not made out his prima facie 
case.”>> This finding shifted the burden of production to the College, which 
argued that its numerical evaluation system was a legitimate, nondiscrimina- 
tory reason for its hiring decision. Thus, the crux of the appeal was whether 
the evaluation system was a pretext for discrimination. 

The court pointed out that the College required the same type of informa- 
tion from each applicant, and only evaluated those applications with com- 
plete dossiers. There was no evidence that the College manipulated the 
criteria or had acted systemically to favor women in hiring decisions. Fur- 
thermore, the other candidate (besides Senner) who was over 40 was a wo- 
man who had been ranked second and had been interviewed for the position. 

Senner asserted that inviting only the top three candidates for on-campus 
interviews was arbitrary and thus a pretext for discrimination. Although the 
court conceded that choosing three finalists, rather than four or five, could be 
viewed as arbitrary, there was no evidence of an impermissible motive in 
making that decision. 

Senner also attacked the subjectivity of the criteria, suggesting that some 
criteria were trivial (the neatness of the application) and that others could 
not be appropriately ascertained from review of documents, but only from an 
in-person interview. For example, he argued that he was the only candidate 
who had earned a doctorate and that the College’s devaluation of that degree 
was irrational. Again, the court rejected these arguments: 


It may be unfair for instructors at a technical college to think that a 
colleague with a doctorate is over-qualified to teach their students, but 
it is hardly proof of gender or age discrimination—and holders of aca- 
demic doctorates are not a protected class under the discrimination 
laws.°° 


The court noted that the evaluators apparently discounted Senner’s degrees 
because they were in education rather than in psychology—a subjective judg- 
ment, but not one based on age or gender discrimination. 

This case illustrates the continuing vitality of the decision of the Supreme 
Court in St. Mary’s Honor Center v. Hicks,’ in which the Court held that 
even if the employer’s stated reason for the negative employment action was 
irrational, or even unworthy of belief, the plaintiff had to be able to present 
some evidence of a discriminatory motive in order to prevail. In Senner, the 





55. Id. at 755. 
56. Id. at 756. 
57. 509 U.S. 502, 113 S. Ct. 2742 (1993). 
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College developed its own procedures and appears to have followed them. 
Whether the procedures were perfect, or whether other institutions might 
have selected the same procedures or criteria was not the issue; the plaintiff 
had to demonstrate that the behavior of the decision-makers could legiti- 
mately be viewed as infected with illegal bias. 


IV. ReELIGious DisCcRIMINATION 


In Killinger v. Samford University,* John Killinger, a Distinguished Pro- 
fessor of Religion and Culture, challenged his removal from the teaching 
schedule for classes at the Divinity School. According to Killinger, his re- 
moval was motivated by a dispute with the Divinity School Dean about theo- 
logical matters. Killinger asserted that this action was a form of religious 
discrimination forbidden by Title VII. The University moved for summary 
judgment, arguing that as a religious educational institution, it fell within the 
Title VII exemption for such institutions.°? The district court agreed and 
granted the University’s motion. Killinger appealed. 


The appellate court analyzed the relationship between the university and 
the Alabama Baptist State Convention, a religious organization that founded 
the University in 1841. Although the Convention no longer elects the univer- 
sity’s trustees, all trustees must be members of the Baptist faith. Further- 
more, the University receives seven percent of its annual budget (over four 
million dollars) from the Convention and provides regular financial reports 


to the Convention. The faculty handbook and individual faculty contracts 
require faculty to subscribe to the 1963 Baptist Statement of Faith and 
Message, with termination as the consequence of refusing to abide by the 
Statement. The University’s charter states that its chief purpose is promoting 
Christianity, and all students are required to attend chapel. The Internal 
Revenue Service and the U.S. Department of Education have both recog- 
nized the University as a religious educational institution. 


Given the financial and philosophical relationship between the University 
and the Baptist faith, the court ruled that the University was a religious edu- 
cational institution, and thus Title VII’s exemption applied to employment 
decisions made on religious grounds. This determination allowed the court 
to “give disputes about what particulars should or should not be taught in 
theology schools a wide berth . . . [and] allows us to avoid the First Amend- 
ment concerns which always tower over us when we face a case that is about 
religion.” 





58. 113 F.3d 196 (11th Cir. 1997). 


59. Section 702 of Title VII provides that “[t]his subchapter shall not apply ... toa 
religious corporation, association, educational institution, or society with respect to the 
employment of individuals of a particular religion to perform work connected with the 
carrying on by such corporation, association, educational institution, or society of its activi- 
ties.” 42 U.S.C. § 2000e-1(a) (1994). 

60. 113 F.3d at 201. 
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V. MariTAL STATUS DISCRIMINATION 


Two state courts have addressed claims of marital status discrimination by 
state universities that have refused to provide medical benefits to unmarried 
employees for their domestic partners. Although state laws and the out- 
comes of the cases differ, they provide useful perspectives for an issue that an 
increasing number of colleges and universities are facing. 

Although challenges to states’ refusals to provide benefits for domestic 
partners are brought as discrimination claims on the basis of sexual orienta- 
tion, only eleven states and the District of Columbia forbid such discrimina- 
tion in their fair employment laws.®! In the first case discussed below, the 
plaintiffs claimed discrimination on the basis of both marital status and sex- 
ual orientation, while plaintiffs in the second case limited their claims to mar- 
ital status discrimination claims. 

In Rutgers Council of AAUP Chapters v. Rutgers and the State of New 
Jersey, five Rutgers University faculty and their collective bargaining agent 
sued the University and the state pension division, which administers health 
benefits for all state employees. The plaintiffs argued that although the state 
pension law defined employee dependents as the employee’s spouse and un- 
married children under the age of 23 who live at home,® that definition had 
been implicitly broadened when the New Jersey Law Against Discrimination 
(NJLAD) had been amended to include sexual orientation as a category pro- 
tected from employment discrimination.“ While the appellate court agreed 
that a more recent law may be evidence of legislative intent to reinterpret 
older laws, it rejected the plaintiffs’ claim in this situation. The NJLAD con- 
tains language that created an exception for employee benefit and insurance 
plans. This exemption was added to the state health benefit plan at the time 
the NJLAD was amended to include sexual orientation as a protected cate- 
gory. Therefore, the court held that the state health benefit plan had been 
placed outside the scope of the NJLAD by the legislature. 

The plaintiffs also argued that denial of health benefits to the domestic 
partners of employees violated their equal protection rights under the New 
Jersey Constitution, claiming that the state had no rational reason to classify 
employees by marital status for this purpose. The standard of review under 
New Jersey case law is whether there is a “real and substantial relationship” 
between the allegedly discriminatory treatment and the State’s interest in 
creating the classification. The State claimed that the statutory definition 
provided an objective standard that was efficient. Furthermore, the defini- 





61. As of late 1998, the following states had enacted legislation forbidding employ- 
ment discrimination on the basis of sexual orientation: California, Connecticut, Hawaii, 
Maine, Massachusetts, Michigan, Minnesota, New Jersey, Rhode Island, Vermont, Wiscon- 
sin, and the District of Columbia. For an analysis of a variety of legal issues related to 
domestic partner benefits, see James P. Baker, Equal Benefits for Equal Work? The Law 
of Domestic Partner Benefits, 14 Las. Law. 23 (1998). 

62. 689 A.2d 828 (N.J. Super. Ct. App. Div. 1997). 

63. State Health Benefits Plan Act, N.J. Srat. ANN. § 52:14-17.26(d) (West 1986 & 
Supp. 1998). 

64. N.J. Srat. Ann. § 10:5-12 (West 1993 & Supp. 1998). 
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tion of “dependent” excluded many individuals who might have a close rela- 
tionship with the employee, such as cousins, parents, children over the age of 
23, siblings, other blood relatives, or persons married to another. The court 
saw no evidence that the legislature intended to discriminate only against 
homosexuals. 


Two judges of the three-judge panel wrote concurring opinions expressing 
their “distaste” for upholding the denial of benefits and characterizing the 
legislature’s decision as “unfair.” One judge suggested that the state’s mar- 
riage laws could be interpreted as gender-neutral, and suggested that the 
state legislature consider registration of domestic partnerships as is done in 
New York City. Both concurring judges urged the plaintiffs to seek legisla- 
tive relief, given the courts’ inability to provide them the relief they sought. 


In University of Alaska v. Tumeo,®® two employees of the University of 
Alaska challenged the university’s denial of benefits for their domestic part- 
ners under the Alaska Constitution and Alaska Human Rights Act,® which 
forbids employment discrimination on the basis of marital status. The uni- 
versity’s definition of dependent included the term “spouse,” which was de- 
fined as “husband or wife.” The appellate court had ruled that the 
University’s denial of benefits resulted in greater compensation for married 
employees than for single employees, and thus violated state law and the 
state constitution. The appellate court had given the University three op- 
tions: (1) to terminate health benefit coverage for spouses, (2) to revise its 
plan to include all persons for whom the employee provides the majority of 
financial support, or (3) te rewrite the plan to extend health care coverage to 
domestic partners who had signed an affidavit of intent to be “spousal 
equivalents.” After the appellate court ruling, the University adopted a pol- 
icy similar to the court’s third option. 


For purposes of the lawsuit, the University admitted that its health bene- 
fits plan discriminated against unmarried employees, but that such “discrimi- 
nation” was not unlawful. The court disagreed, reviewing Alaska case law 
interpreting the state’s prohibition against marital status discrimination. 
Since the University was self-insured, it did not have the benefit of the type 
of employee health benefit law that exists in New Jersey. The state’s high 
court affirmed the ruling of the appellate court.® 


Given the very different results in these two cases, public institutions’ deci- 
sions about extending health (or other) benefits to the domestic partners of 
employees are very dependent on state laws and the relationship between the 
institution and the state. Public colleges and universities that are considered 
to be state agencies may be limited to the benefit plans that cover all state 





65. Mayoral Executive Order 48 (1993). 

66. 933 P.2d 1147 (Alaska 1997). 

67. ALASKA Start. § 18.80.220(a)(1) (Michie 1997). 

68. The Alaska legislature amended the State’s Human Rights Act in 1997 to permit 
employers to provide “greater health and retirement benefits to employees who have a 
spouse or dependent children than are provided to other employees.” ALASKA STAatT. 
§ 18.80.220(c)(1) (Michie 1997). See Baker, supra note 61, at 27. 
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employees, while institutions with constitutional status that are relatively free 
of state control may have more flexibility. 


VI. CONCLUSION 


Although the 1997 court decisions had only a modest impact on the devel- 
opment of employment discrimination law, the cases raised issues of signifi- 
cance for colleges and universities. In addition to the continual quest for 
fairness in employment decisions, the courts examined significant social is- 
sues: should colleges provide equal benefits to all their employees, whether 
or not the employees are married, or are allowed to marry? Is an academic 
department’s determination that a ten-year gap in an academic career is fatal 
to a quest for tenure an appropriate consideration or an impermissible gen- 
der stereotype? How does an employer balance its employees’ concerns for 
privacy and its own legal responsibility to investigate a complaint of harass- 
ment? How should a court review an employment decision that is based 
upon subjective criteria that could be characterized as arbitrary? Beyond 
their importance to the parties, each of these cases has added to, and in some 
cases clarified, the responsibilities of colleges and universities vis-a-vis their 
employees. 








DISCRIMINATION AGAINST STUDENTS IN 
HIGHER EDUCATION: A REVIEW OF 
THE 1997 JUDICIAL DECISIONS 


JiLt BODENSTEINER* 


INTRODUCTION 


Many of the higher education decisions from 1997 included Title IX! gen- 
der discrimination claims. Courts continue to explore the scope of Title IX, 
going through many of the growing pains previously associated with Title 
VII? employment discrimination cases. In addition, in the year after Hop- 
wood v. Texas? and United States v. Virginia* had an enormous impact on 
admissions issues in higher education,° the State of California’s Proposition 
209 — designed to end “preferences” in education and other contexts — was 
declared constitutional by the Ninth Circuit Court of Appeals in 1997. 

Part I of this Article reviews the key 1997 judicial decisions relating to 
Title [IX gender discrimination claims by students in higher education, includ- 
ing such issues as Eleventh Amendment immunity, the application of Title IX 
to off-campus activities, and the assertion of academic freedom as a defense 
to sexual harassment allegations. Part II examines the Ninth Circuit’s deci- 
sion upholding California’s Proposition 209 and a subsequent California dis- 
trict court case upholding a race-based admissions policy in a laboratory 
school run by the University of California. Part II also includes a review of 
cases applying the McDonnell Douglas burden-shifting framework to dispa- 
rate treatment race claims in the educational context. 


I. GENDER DISCRIMINATION 


In Crawford v. Davis,® the Eighth Circuit Court of Appeals addressed sev- 
eral “procedural” issues relevant to a student’s claims that the University of 
Central Arkansas (UCA) inadequately responded to her sexual harassment 
complaints. Most importantly, the Eighth Circuit held that the defendant, a 
state university, was not entitled to Eleventh Amendment immunity from a 





* B.A. 1991, University of Notre Dame; J.D. 1994, Washington University. The 
author is an attorney in the Office of the General Counsel at the University of Notre 
Dame. The author would like to thank Ivan Bodensteiner for his insightful comments on 
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1. Title IX of the Education Amendments of 1972, codified at 20 U.S.C. § 1681 
i 

Title VII of the Civil Rights Act of 1964, codified at 42 U.S.C. § 2000(e) (1994). 
95 F.3d 53 (Sth Cir. 1996). 
518 U.S. 515, 116 S. Ct. 2264 (1996). 
See Barbara A. Lee, Discrimination Against Students in Higher Education: A Re- 
view of the 1996 Judicial Decisions, 24 J.C. & U.L. 619 (1997) (discussing Hopwood v. 
Texas and United States v. Virginia). 
6. 109 F.3d 1281 (8th Cir. 1997). 
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Title IX claim. Furthermore, the court held that Congress did not intend to 
foreclose the use of Section 19837 to redress violations of Title [X.° 

The plaintiff, a student at UCA, filed suit against UCA, two university 
administrators and Professor Michael Davis (all in their official and individ- 
ual capacities), alleging that Davis had engaged in quid pro quo sexual har- 
assment of the plaintiff while he was her professor. The harassment claims, 
as well as a “failure to train” claim, were brought under Title IX and the 
Equal Protection Clause, both via Section 1983.’ 

UCA relied on Seminole Tribe of Florida v. Florida’® to argue that the 
Eleventh Amendment provided the state university with immunity against 
the plaintiff’s claims of sex discrimination under Title IX.1! Under Seminole 
Tribe, Congress can abrogate the states’ immunity under the Eleventh 
Amendment if (1) Congress unequivocally expresses its intent to do so and 
(2) Congress legislates “pursuant to a constitutional provision granting Con- 
gress the power to abrogate.”!? 

Application of the first element to Title [IX was straightforward because 
Congress has “unequivocally expressed its intent to abrogate the states’ Elev- 
enth Amendment immunity for Title IX claims.”!> According to the Eighth 
Circuit, the second factor is to be analyzed via an objective rather than a 
subjective analysis.'* Therefore, the Eighth Circuit’s analysis of the second 
element was equally straightforward. Because the Supreme Court in Semi- 
nole Tribe limited the constitutional provision under which Congress has the 
power to abrogate Eleventh Amendment rights to Section 5 (the Enforce- 


ment Clause) of the Fourteenth Amendment,'> the question for the court was 
simply whether Congress could have enacted Title IX pursuant to this 
provision. 





7. 42 U.S.C. § 1983 (1994 & Supp. 1996). 

8. Crawford, 109 F.3d at 1284. The court also held that the defendants were not 
entitled to qualified immunity because, at the time of the alleged harassment, it was evi- 
dent that the plaintiff “had a clearly established right not to be discriminated against or 
harassed on the basis of her sex.” Jd. The court reached this determination although it 
recognized that the law surrounding sexual harassment under Title IX is essentially a work 
in progress. See id. 

9. Id. at 1282. 

10. 517 U.S. 44, 116 S. Ct. 1114 (1996) (examining Congress’s power to abrogate the 
states’ Eleventh Amendment immunity). 

11. Under the Eleventh Amendment, a state is not subject to suit by its own or other 
citizens in federal court. U.S. Const. amend. XI; see also Hans v. Louisiana, 134 U.S. 1 
(1890). 

12. Seminole Tribe, 517 U.S. at 55, 116 S. Ct. at 1123. 

13. Crawford, 109 F.3d at 1281. This “unequivocal” language is contained in the Re- 
habilitation Act Amendments of 1986, which expressly applied to Title IX: “A State shall 
not be immune under the Eleventh Amendment of the Constitution of the United States 
from suit in Federal court for a violation of . . . Title IX.” 42 U.S.C. § 2000d-7(a)(1). 

14. Crawford, 109 F.3d at 1283. 

15. Id. See also Seminole Tribe, 517 U.S. at 59, 65-66 116 S. Ct. at 1125, 1127-28. 
Section 5 of the Fourteenth Amendment reads: “The Congress shall have the power to 


enforce, by appropriate legislation, the provisions of this article.” U.S. Const. amend. 
XIV, sec. 5. 
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The Fourteenth Amendment has been interpreted repeatedly by courts to 
substantively proscribe gender discrimination in education; Section 5 ex- 
pressly grants Congress the authority to enforce such protection via “appro- 
priate legislation.”'® Therefore, the Court concluded that “we are unable to 
understand how a statute [such as Title IX] enacted specifically to combat 
such [gender] discrimination could fall outside the authority granted to Con- 
gress by Section 5.”!” 

The key to the Eighth Circuit’s conclusion was its decision to apply an 
objective rather than subjective analysis to the second Seminole Tribe factor. 
Under a subjective analysis, one would likely conclude that Congress did not 
in fact enact Title IX pursuant to Section 5; rather, it was enacted pursuant to 
the Spending Clause.'* It remains to be seen whether other circuits will fol- 
low the Eighth Circuit and deny Eleventh Amendment immunity to states in 
sex discrimination cases brought under Title IX. To date, the Sixth and Sev- 
enth Circuits have followed the Eighth Circuit’s reasoning,'? while the Fifth 
Circuit has held that Congress passed Title IX solely pursuant to the Spend- 
ing Clause and not pursuant to the Fourteenth Amendment.”° A similar 
analysis has been conducted in numerous cases brought against state univer- 
sities and other state entities under the Age Discrimination in Employment 
Act (ADEA). Most circuits addressing this issue — including the First, Sec- 
ond, Third, Fifth, Sixth, Seventh, Ninth and Tenth — have held that the Elev- 
enth Amendment does not bar ADEA lawsuits against states.”! Ironically, 
the Eighth Circuit has held that states are entitled to Eleventh Amendment 


immunity from claims brought under the ADEA, unlike claims brought 
under Title [X.?? Finally, an evenly split Eighth Circuit recently held that the 
Eleventh Amendment does not bar lawsuits against states under the Ameri- 
cans with Disabilities Act.*° 

The defendants in Crawford also argued that Title [IX “subsumes” the 
plaintiff's Section 1983 claims, which included substantive claims under both 
the Equal Protection Clause and Title IX. The Supreme Court’s decision in 





16. Crawford, 109 F.3d at 1283 (citing United States v. Virginia, 518 U.S. 518, 116 S. 
Ct. 2264 (1996)). 

17. Id. at 1283. 

18. See, e.g., Rowinsky v. Bryan Indep. Sch. Dist., 80 F.3d 1006, 1012 n.14 (Sth Cir.), 
cert. denied, 519 U.S. 861, 117 S. Ct. 165 (1996). 

19. See Franks v. Kentucky Sch. for the Deaf, 142 F.3d 360 (6th Cir. 1998); Doe v. 
University of Ill., 138 F.3d 653 (7th Cir. 1998). 

20. Rowinsky, 80 F.3d at 1006. 

21. See Ramirez v. Puerto Rico Fire Serv., 715 F.2d 694, 701 (1st Cir. 1983); Santiago 
v. New York State Dep’t of Correctional Serv., 945 F.2d 25, 31 (2d Cir. 1991); Blanciak v. 
Allegheny Ludlum Corp., 77 F.3d 690, 695 (3d Cir. 1996); Scott v. University of Miss., 148 
F.3d 493 (Sth Cir. 1998); Coger v. Board of Regents of the State of Tenn., 154 F.3d 296 (6th 
Cir. 1998); Goshtasby v. Board of Trustees, 141 F.3d 761 (7th Cir. 1998); Keeton v. Univer- 
sity of Nevada Sys., 150 F.3d 1055 (9th Cir. 1998); Migneault v. Peck, 1998 WL 741545 
(10th Cir. Oct. 23, 1998); Hurd v. Pittsburgh State Univ., 109 F.3d 1540, 1544 (10th Cir. 
1997). 

22. Humenansky v. Regents of the Univ. of Minn., 152 F.3d 822 (8th Cir. 1998). 

23. Autio v. Minnesota, 1998 WL 723967 (8th Cir. Oct. 5, 1998) (en banc). Because 
the full Eighth Circuit was split 6-6, the district court decision was allowed to stand. 
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Middlesex County Sewerage Authority v. National Sea Clammers Associa- 
tion** governs the analysis. Under the Sea Clammers doctrine, if the remedial 
devices in a particular statute are “sufficiently comprehensive,” that statute 
may provide evidence that Congress intended to preclude suit under Section 
1983 to redress violations of that statute.?° 


The Eighth Circuit first noted that the Sea Clammers doctrine clearly did 
not preclude the plaintiff's equal protection claims brought under Section 
1983. According to the court, the Sea Clammers doctrine does not restrict a 
plaintiff's access to Section 1983 to redress “independently existing constitu- 
tional rights,” even if those constitutional rights also give rise to a statutory 
claim, such as under Title [X.2° Next, the court found that the remedies 
available under Title IX are not “sufficiently comprehensive” to preclude a 
suit under Section 1983 for a violation of Title IX. Rather, the only express 
remedy contained in Title IX is a “procedure to terminate federal support to 
institutions that violate Title IX.”?? According to the Eighth Circuit, the 
Supreme Court’s subsequent expansion of the remedies available under Title 
IX to include a private right of action?® and money damages”? simply pro- 
vides further evidence that the limited remedies expressed in Title IX were 
not intended to be the sole remedies. Therefore, the court concluded that 
Section 1983 should provide an additional avenue by which to redress viola- 
tions of Title [X.*° 


The Eighth Circuit’s decision in Crawford, allowing the plaintiff to seek 
redress for her Title IX rights under Section 1983, is significant to public insti- 
tutions. Section 1983 opens the door to potential punitive damages, as well 
as to potential liability of individual defendants that would not otherwise be 
available under Title [X.7! Although the opinions addressing this issue lack 
clarity, Crawford seems to be part of a split in the circuits regarding this in- 
terplay between Section 1983 and Title IX: the Sixth and Tenth Circuits agree 





24. 453 U.S. 1, 101 S. Ct. 2615 (1981). 


25. Crawford v. Davis, 109 F.3d 1281, 1283 (8th Cir. 1997). The Supreme Court sub- 
sequently noted that the burden is on the defendant to demonstrate Congress’s intent to 
preclude suit under Section 1983. See Wright v. City of Roanoke Redevelopment & Hous- 
ing Auth., 479 U.S. 418, 107 S. Ct. 766 (1987). 

26. Crawford, 109 F.3d at 1283. 

27. Id. The remedies available under Title IX are set out at 20 U.S.C. § 1682. 


28. The Supreme Court found that an implied private right of action exists under Title 
IX in Cannon v. University of Chicago, 441 U.S. 677, 683, 99 S. Ct. 1946 (1979). 

29. The Supreme Court continued its expansion of Title [X’s remedies in Franklin v. 
Gwinett County Public Schools, 503 U.S. 60, 76, 112 S. Ct. 1028, 1038 (1992), in which the 
Court held that money damages were available to private litigants under Title IX. 
Although Title [IX was enacted in 1972, its limited remedies kept the Act without “teeth” 
until these two Supreme Court decisions. 

30. Crawford, 109 F.3d at 1284. 


31. Because courts apparently have not addressed the issue, it is uncertain whether a 
plaintiff would be allowed to pursue individual liability against the harasser or others for 
Title IX violations brought under Section 1983. 
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with the Eighth Circuit that Title [IX does not subsume Section 1983 claims,*? 
while the Third and Seventh Circuits have held to the contrary.*3 


In 1997, the Second and Eighth Circuits examined the scope of Title [X’s 
application to certain off-campus activities and whether such activities could 
be considered “educational programs or activities” such that the participants 
were protected by Title IX. In O’Connor v. Davis,** the plaintiff was an un- 
dergraduate social work student at Marymount College, a private school in 
New York. A required part of the plaintiff's social work major was 200 hours 
of fieldwork at an organization approved by the college.**> Marymount ar- 
ranged for plaintiff’s internship to take place at Rockland Psychiatric Center, 
a hospital for mentally disabled individuals operated by the State of New 
York.*° The plaintiff's work at Rockland was deemed “work study,” and so 
she received federal financial aid through Marymount for her time spent at 
Rockland; she did not receive any other payment for her work at Rockland.*’ 


During her time at Rockland, the plaintiff alleges that Dr. James Davis, a 
licensed psychiatrist working at Rockland, sexually harassed her.** The 
plaintiff complained about the harassment to her supervisor at Rockland, 
who did nothing, and eventually to a Marymount representative.*? The plain- 
tiff brought sexual harassment claims against Marymount, Rockland, the 
State of New York and various individuals under both Title VII and Title IX. 
Significantly, the plaintiff eventually “discontinued” her action against Mary- 
mount College and several other defendants, and proceeded solely against 
Rockland and the State of New York.*® The district court granted the re- 


maining defendants’ motion for summary judgment, holding that the plaintiff 





32. Lillard v. Shelby County Bd. of Educ., 76 F.3d 716, 722-24 (6th Cir. 1996); 
Seamons v. Snow, 84 F.3d 1226 (10th Cir. 1996). The Tenth Circuit’s reasoning in Seamons, 
however, is highly suspect. The court held that the plaintiff could pursue her Title IX claim 
via Section 1983, but then stated in a footnote: “Of course, the 1983 action could not be 
predicated on a violation of Title IX itself. Such a duplicative effort would be barred.” Jd. 
at 1234 n.8. 

33. Williams v. School Dist. of Bethlehem, 998 F.2d 168, 176 (3d Cir. 1993), cert. de- 
nied, 510 U.S. 1043, 114 S. Ct. 689 (1994); Waid v. Merrill Area Pub. Schs., 91 F.3d 857, 
862-63 (7th Cir. 1996). Much like the Tenth Circuit in Seamons, the Seventh Circuit exhib- 
ited confusion in reaching this decision. The court stated that “Title IX gives plaintiffs 
access to the full panoply of judicial remedies,” and that therefore “Congress saw Title IX 
as the device for redressing any grievance arising from a violation of federal civil rights by 
an educational institution.” Waid, 91 F.3d at 863. As discussed in Crawford, however, Con- 
gress actually delineated an extremely limited remedial scheme under Title IX. 

34. 126 F.3d 112 (2d Cir. 1997). 

35. Id. at 113. 

36. Id. 

37. Id. The plaintiff was deemed to be performing “volunteer work” at Rockland. /d. 
at 119. 

38. Id. Dr. Davis allegedly referred to the plaintiff as “Miss Sexual Harassment” be- 
cause she was physically attractive, made innuendos regarding her sex life, told her to re- 
move her clothing prior to a meeting with him, and stated to the plaintiff and others that 
they should have an “orgy.” Jd. at 113-14. 

39. Id. at 114. 

40. Id. 
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was not an “employee” of Rockland under Title VII and that Rockland was 
not an “educational program” under Title IX. The Second Circuit affirmed.*! 

To state a viable Title VII claim, which prohibits employment discrimina- 
tion based on sex and other classifications, the plaintiff had to establish that 
she was an “employee” of Rockland while she was performing her intern- 
ship.42 Because Title VII contains an extremely broad and rather unhelpful 
definition of “employee,” i.e., “an individual employed by an employer,”’*’ 
courts presume that Congress intended a “conventional master-servant rela- 
tionship as understood by the common-law agency doctrine.”“* The Second 
Circuit referred to the common-law agency test agreed upon and analyzed by 
both parties, which contains several factors to determine whether a hired 
party is an employee.** The court declined to address these factors, however, 
stating that the parties had essentially put the cart before the horse: the plain- 
tiff first would have to show that she was in fact “hired” for some purpose by 
Rockland.** The court then held that remuneration of some sort is an “es- 
sential condition” in determining whether an individual had in fact been 
hired. The plaintiff did not receive any salary, benefits or other compensa- 
tion from Rockland. The federal work-study funding that the plaintiff re- 
ceived was from Marymount, not Rockland. Therefore, the plaintiff could 
not be characterized as an “employee” of Rockland, and her Title VII claim 
failed as a matter of law.*’ 

Title IX, the plaintiff's other potential avenue for relief against Rockland, 
applies only to an “education program or activity receiving federal financial 


assistance.”48 The court analyzed the history of the “education program or 
activity” phrase, beginning with its narrow interpretation by the Supreme 
Court in Grove City College v. Bell.4° In Grove City, the Supreme Court held 





41. Id. 
42. 42 U.S.C. § 2000e (as amended). 
43, 42 US.C. § 2000e(f). 
44. O'Connor, 126 F.3d at 115. 
45. The court quoted the following test, based on the Restatement of Agency: 
In determining whether a hired party is an employee under the general common 
law of agency, we consider the hiring party’s right to control the manner and 
means by which the product is accomplished. Among the other factors relevant 
to this inquiry are the skill required; the source of the instrumentalities and tools; 
the location of the work; the duration of the relationship between the parties; 
whether the hiring party has the right to assign additional projects to the hired 
party; the extent of the hired party’s discretion over when and how long to work; 
the method of payment; the hired party’s role in hiring and paying assistants; 
whether the work is part of the regular business of the hiring party; whether the 
hiring party is in business; the provision of employee benefits; and the tax treat- 
ment of the hired party. 
Id. at 115 (quoting Community for Creative Non-Violence v. Reid, 490 U.S. 730, 751-52, 
109 S. Ct. 2166, 2178-79 (1989)). 
46. “[W]e think the [parties’ proposed] analysis is flawed because it ignores the ante- 
cedent question of whether O’Connor was hired by Rockland for any purpose.” Jd. 
47. Id. at 115-16. 
48. 20 U.S.C. § 1681(a) (emphasis added). 
49. 465 U.S. 555, 571-75, 104 S. Ct. 1211, 1220-22 (1984). 
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that Title IX only applied to particular programs receiving financial assist- 
ance, and not necessarily to the entire institution.°° Congress reacted to 
Grove City by enacting the Civil Rights Restoration Act of 1987, which 
amended Title [X and other statutes by broadly redefining “program or activ- 
ity.”>! Regardless, the Second Circuit noted that the modifier “education” 
still applied to “program or activity,” and that the plaintiff therefore had to 
show that Rockland was an educational entity.* 

The Second Circuit first rejected the plaintiff's attempt to characterize 
Rockland as an “institution of vocational education” as defined by Title IX’s 
implementing regulations.*? An institution qualifies under the vocational ed- 
ucation regulation only if its “primary purpose” is to educate. The Court 
refused to find that Rockland satisfied this stringent definition, instead char- 
acterizing Rockland’s role as only a “willingness to accept volunteers.”** Fi- 
nally, the Court analyzed the relationship between Marymount College and 
Rockland and determined that Marymount’s status as an educational pro- 
gram could not be imputed to Rockland. Factors that weighed against imput- 
ing Marymount’s educational status to Rockland were: no institutional 
affiliation between the two entities, no written agreement, no shared staff, no 
circulated funds, and no history of Marymount volunteers at Rockland. 
The facts that Marymount specifically contacted Rockland regarding place- 
ment of an intern and that Marymount evaluated its students in part based on 
an evaluation prepared by Rockland’s employee were insufficient.°° Accord- 
ingly, the plaintiff had no cause of action against the hospital under either 
Title VII or Title IX. 


The Eighth Circuit faced a related issue in Lam v. Curators of the Univer- 
sity of Missouri,*’ in which the plaintiff brought a sexual harassment claim 
under Title IX alleging that she was harassed by Dr. Ho Wohn Kin, a clinical 
instructor in the University of Missouri Dental School where the plaintiff was 
a student. In addition to his instructor role, Dr. Kim maintained a private 
dental practice where the plaintiff worked outside of her class time and unbe- 
knownst to the University.°* After the alleged harassment, the plaintiff com- 





50. Id. 
51. O’Connor, 126 F.3d at 116 (citing Pub. L. No. 100-259, Sec. 3(a) (codified at 20 
U.S.C. § 1687)). 

52. Id. at 117-18. To support this conclusion, the Second Circuit relied on legislative 
history that provided an example of the amendment’s application in the hospital context: 
If a private hospital corporation is extended federai assistance for its emergency 
rooms, the [other departments] are covered under Title VI, Section 504, and the 
Age Discrimination Act. Since Title [X is limited to educational programs or 
activities, it would only apply to the students and employees of educational pro- 

grams operated by the hospital, if any. 

S. Rep. No. 100-64, at 18, reprinted in 1988 U.S.C.C.A.N. 3, 20. 

O’Connor, 126 F.3d at 118 (citing 34 C.F.R. § 106.2(n)). 

Id. 

Id. 

Id. at 118-19. 

122 F.3d 654 (8th Cir. 1997). 

. Id. at 655. The plaintiff did not bring a Title VII claim directly against Dr. Kim’s 

dental clinic, which could have offered an additional avenue for relief, perhaps because the 
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plained to the University, which in turn told Dr. Kim not to return to work 
while they were investigating the claim. Dr. Kim then resigned.*? 

The parties proceeded to a jury trial and the plaintiff prevailed on her Title 
IX hostile environment sexual harassment claim, after which the defendant 
appealed the district court’s denial of its motion for judgment as a matter of 
law. The defendant argued to the Eighth Circuit that the plaintiff never es- 
tablished a nexus between the alleged harassment and “an education pro- 
gram or activity” of the University. 

The court held that Dr. Kim’s private, independent dental practice did not 
constitute an “education program or activity” of the University. The court 
noted that Dr. Kim’s practice conferred no benefit to the dental school; that 
the University exercised no control over Dr. Kim’s practice and provided no 
funding, staff or support; and that the plaintiff's work was not required by the 
University and in fact was kept secret from the University.®' The court dis- 
tinguished the plaintiff's attempt to analogize her case to viable Title IX cases 
in which assaults occurred off campus, holding that “the assault by Kim did 
not occur in school or during any university-sponsored activity,” and there- 
fore Title IX did not apply.®” 

O’Connor and Lam provide guidance regarding the application of Title IX 
to sexual harassment that occurs in internships and other off-campus activi- 
ties involving students. Under Lam, the key factors in applying Title IX are 
whether the conduct occurred in school or during a university-sponsored ac- 
tivity. Presumably, under Lam, Title [IX would not apply in a situation where 
a student is harassed by a university athletic coach during summer private 
lessons, or where a student is harassed by a summer boss while clerking at a 
law firm when the boss happens to be an adjunct law professor. On the other 
hand, Title IX would apply to harassment that occurs during such off-site 
activities as school-sponsored internships and international study programs 
— although establishing liability under an “actual knowledge” standard 
might be an uphill battle. The lesson for colleges and universities from 
O’Connor is not quite as clear because Marymount was no longer a defend- 
ant at the time the opinion was issued. However, it certainly appears that 
Title IX would have applied to Marymount College under either the Second 
or Eighth Circuit’s analysis had the plaintiff continued her action against the 
College. In addition, the O’Connor factors are instructive in determining 
how to structure agreements with internship hosts and other third parties 
such as Rockland that might render such parties at least concurrently liable 
for sexual harassment occurring on their premises. 

Finally, one might wonder whether plaintiffs, such as the plaintiff in Lam, 
could successfully argue that the University was estopped from arguing that 





clinic did not employ the requisite 15 employees to render Title VII applicable. See 42 
U.S.C. § 2000e(b). 


59. Lam, 122 F.3d at 655. The plaintiff had alleged that Dr. Kim forcibly embraced 
and kissed her. Jd. 

60. Id. at 656. 

61. Id. 

62. Id. 
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the harassment occurred outside of an “education program or activity” by 
investigating and/or otherwise taking action to resolve the sexual harassment 
complaint. The university in Lam told Dr. Kim not to return to work while 
its representatives investigated the plaintiff's complaint. Should a school be 
allowed to argue that Title IX does not apply, yet take action to prevent the 
harassment? From a public policy standpoint, the answer is most certainly 
“yes.” The alternative is to force schools to make a legal determination up 
front as to whether Title IX applies; if they answer that question “no” and are 
wrong, they will have done nothing to investigate or resolve the harassment 
complaint. 


In a case reflecting the recent increase in non-traditional sexual harass- 
ment claims, the Southern District of New York addressed an interesting is- 
sue regarding the applicability of Title IX to transsexuals in Miles v. New 
York University.°> In Miles, the plaintiff was a graduate student in musicol- 
ogy at New York University (“NYU”) who had been admitted to NYU as a 
female and treated for all purposes thereafter as a female. The plaintiff al- 
leged that Professor Eisen allegedly fondled and harassed her, forcibly at- 
tempted to kiss her, and repeatedly propositioned her for a sexual 
relationship.” 


The defendant argued that Title IX should not apply to protect the plain- 
tiff because she was in fact a male-to-female transsexual who was in the pro- 
cess of becoming a female during the relevant time period. The court framed 
the issue as “whether Title IX protects a biological male who has been sub- 
jected to discriminatory conduct while perceived as female.”® The district 


court unequivocally rejected defendant’s argument, holding: “There is no 
conceivable reason why [Professor Eisen’s] conduct should be rewarded with 
legal pardon just because, unbeknownst to Professor Eisen and everyone else 
at the University, plaintiff was not a biological female.”°* Because Professor 
Eisen’s conduct related to “sex and sex alone,” Title [X applied “even though 
the legislators may not have had in mind the specific fact pattern here 
involved.”°’ 


One could, at first blush, read the Supreme Court’s Title VII decision in 
Oncale v. Sundowner Offshore Services, Inc.,°8 as rendering the Miles deci- 
sion moot. In Oncale, the Court held that same-sex sexual harassment is ac- 





63. 979 F. Supp. 248 (S.D.N.Y. 1997). 

64. Id. at 248-49. 

65. Id. at 249. 

66. Jd. The court distinguished the Title VII cases cited by the defendant, stating that 
those cases stand only for the proposition that Title VII “does not prohibit expressing 
disapproval of conduct involved in the transformation from one gender to another.” Jd. 

67. Id. at 250. The Supreme Court in Oncale v. Sundowner Offshore Services, 118 S. 
Ct. 998 (1998), subsequently used similar language in surmising Congress’s intent, stating 
that “male-on-male sexual harassment in the workplace was assuredly not the principal evil 
Congress was concerned with when it enacted Title VII.” Oncale, 118 S. Ct. at 1002. 

68. 118 S. Ct. 998 (1998). 
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tionable under Title VII.°? Although the Oncale reasoning likely would be at 
least persuasive if not controlling under Title [X,”° it seems that NYU was 
not arguing merely that same-sex harassment is not actionable under Title 
IX. Rather, NYU seemed to argue that Professor Eisen harassed the plaintiff 
because of her perceived sex rather than her sex, and that such conduct is not 
prohibited by Title IX. This “perceived sex” argument, however, was re- 
jected by the court, which held that the professor’s conduct was related to 
sex, and therefore prohibited by Title IX. 

Several 1997 cases addressed the standard of liability applied to a univer- 
sity under Title IX for sexual harassment of a student by a professor.”! This 
issue of a school’s liability for its professors’ conduct was resolved by the 
Supreme Court’s 1998 decision in Gebser v. Lago Vista Independent School 
District.’* It seems as if courts will certainly apply Gebser to higher education 
cases; for example, the Tenth Circuit in Morse v. Regents of the University of 
Colorado” applied wholesale the Gebser ruling in a higher education case. 
Morse involved the harassment of female student ROTC members by a fel- 
low student who was their superior in the ROTC program, and in that re- 
spect, was a “hybrid” between the peer sexual harassment and the employee 
or teacher/student harassment cases. Regardless, the court in Morse applied 
Gebser — a teacher/student harassment case — without recognizing any dis- 
tinction based on either the type of harassment or the level of education.” 

Although a discussion of the liability standards outlined in the 1997 sexual 
harassment cases would be moot in light of Gebser, one higher education 
sexual harassment case addressed an issue of much interest: the application 
of academic freedom in harassment cases. In Kracunas v. Iona College,’> a 
Second Circuit case, two former Iona students filed a lawsuit under Title IX 





69. Id. at 1001-02. In Oncale, male employees and supervisors harassed a fellow male 
employee. The nature of the harassment included a physical assault of a sexual nature and 
a threat of rape. Jd. at 1001. 

70. The Miles court noted that the parties agreed, and that it is “now established,” 
that the phrase “on the basis of sex” contained in Title IX is interpreted the same as the 
similar language (“because of . . . sex”) contained in Title VII. Miles, 979 F. Supp. at 250 
n.4. 

71. The liability of schools for student-to-student harassment under Title [IX was also 
a common topic for the courts in 1997, although the cases arose in the secondary education 
setting. The Eleventh Circuit in Davis v. Monroe County Board of Education, 120 F.3d 
1390 (11th Cir. 1997) (en banc), cert. granted, 1998 WL 663332 (U.S. Sept. 29, 1998), held 
that Title IX simply does not apply at all to claims against schools for peer sexual harass- 
ment, even if the school knew about and failed to stop the harassment. As a result, the 
Eleventh Circuit (and others) were in direct conflict not only with their fellow circuits but 
also with the Office of Civil Rights Guidelines, 62 Fed. Reg. 12,034, 12,039-40 (1997), which 
address peer harassment claims under Title IX. Accordingly, the Supreme Court granted 
certiorari in Davis and will decide the issue during its 1998-99 term. 

72. 1188S. Ct. 1989 (1998) (rejecting the vicarious liability and agency theories of lia- 
bility for teacher/student sexual harassment under Title IX, and holding that a school dis- 
trict is liable under Title IX for sexual harassment by a teacher when an official of the 
school district has actual notice of the conduct and exhibits deliberate indifference). 

73. 154 F.3d 1124 (10th Cir. 1998). 

74. Id. at 1127-28. 

75. 119 F.3d 80 (2d Cir. 1997). 
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based on the alleged sexual harassment by one of their former English 
professors, Michael Palma. In sum, the students alleged that Professor Palma 
met with each student on separate occasions and engaged in sexually explicit 
discussions, directed sexually-explicit comments to each student (including 
telling one student he envisioned her naked and the other that he wanted to 
have sex with her), asked one student to read sexually explicit poetry in his 
presence, and inquired into the students’ personal sexual activities.” 

In defense of the sexual harassment claims, Iona argued in part that im- 
puting liability to the College would pose a risk to academic freedom. Iona 
predicted that colleges would infringe upon the academic freedom of their 
professors by monitoring speech and teaching materials in an attempt to 
thwart sexual harassment liability.” This First Amendment-based argument 
has been made and frequently rejected by courts analyzing Title VII claims in 
the employment context.’* Likewise, the Second Circuit in Kracunas found 
little merit to lona’s argument in light of the egregious allegations of sexual 
misconduct. First, the court noted that harassing conduct of an extreme na- 
ture is not entitled to constitutional protection.”? Second, the conduct by 
Professor Palma could not be seen as furthering a pedagogical purpose.*° 
Notably, however, the court was careful to point out that some allegedly 
harassing conduct will in fact be reasonable, pedagogically-related conduct. 
For example, the court noted that teachers of “drama, dance, music and ath- 
letics . . . teach, in part, by gesture and touching” and that nothing in this 
opinion “should undermine the use of these legitimate teaching methods.”*! 

The inherent conflict between academic freedom and harassment will pro- 
vide for interesting future debate, particularly in situations like those noted 
by the Second Circuit in which there is some inherent degree of pedagogical 
value in sexually related material.** As a practical matter, many colleges and 
universities are bound to find themselves caught between faculty members’ 
reliance on academic freedom and complaints of hostile environment harass- 
ment.* Based on some recent appellate decisions minimizing academic free- 





76. Id. at 83. 

77. Id. at 88. 

78. See, e.g., Eugene Volokh, Note, Freedom of Speech and Workplace Harassment, 39 
Ucta L. Rev. 1791, 1800-07 (1992). 

79. Kracunas, 119 F.3d at 88 (citing Roberts v. United States Jaycees, 468 U.S. 609, 
628, 104 S. Ct. 3244, 3255 (1984)). Regardless, the court suggested that some “incidental 
inconvenience” to colleges and professors that may arise from implementing and maintain- 
ing sexual harassment policies is justified by the goal of eradicating harassment. /d. 

80. Id. 

81. Jd. at 88 n.5. 

82. For interesting examples of “harassing” speech by students that allegedly served a 
legitimate pedagogical purpose, see Doe v. University of Mich., 721 F. Supp. 852, 865-66 
(E.D. Mich. 1989) (finding the University’s “hate speech” code overly broad and 
unconstitutional). 

83. For example, in Gee v. Humphries, slip op. No. 97-2265 (11th Cir.), cert. denied, 
1998 WL 396275 (U.S. Oct. 5, 1998), a professor told his class that black students who fail 
to create opportunities for themselves are sometimes referred to as having a “nigger 
mentality,” and was subsequently suspended and denied tenure. The professor’s lawsuit 
was unsuccessful because his statement did not involve a matter of public concern. See also 
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dom in the secondary education context,™ it would not be surprising if courts 
begin to revisit their historical deference to the academic freedom of profes- 
sors in higher education because of the desire to eradicate sexual harassment 
and other discrimination in education.* 


II. Race DIscRIMINATION 


Almost one year after the California voters passed the highly publicized 
Proposition 209 by a narrow margin, the Ninth Circuit upheld its constitu- 
tionality in Coalition for Economic Equity v. Wilson.®®© Proposition 209, 
which the California voters adopted as an amendment to their state constitu- 
tion on November 5, 1996, prohibits public race-based and gender-based af- 
firmative action programs.*’ In relevant part, the amendment reads: 


The state shall not discriminate against, or grant preferential treatment 
to, any individual or group on the basis of race, sex, color, ethnicity, or 
national origin in the operation of public employment, public education 
or public contracting. 


The Ninth Circuit first applied the Supreme Court’s test: “Is this conflict 
really necessary?” and concluded that the controversy over the constitution- 





Cohen v. San Bernardino Valley College, 92 F.3d 968 (9th Cir. 1996), cert. denied, 117 S. 
Ct. 1290 (1997) (holding college’s sexual harassment policy was too vague to provide notice 
to professor that his teaching methods, including the use of sexual imagery, violated the 
policy); Silva v. University of N.H., 888 F. Supp. 293 (D.N.H. 1994) (finding that the uni- 
versity violated writing instructor’s First Amendment rights in disciplining him for viola- 
tion of sexual harassment policy). 

84. In Boring v. Buncombe County Board of Education, 136 F.3d 364 (4th Cir. 1998) 
(en banc), the Fourth Circuit held that a high school teacher’s selection of a play involving 
lesbian themes was not “protected speech” under the First Amendment. Regardless, the 
court held that the school would have a legitimate pedagogical interest in regulating such 
“speech,” contrary to the teacher’s assertion of academic freedom. Similarly, the Eighth 
Circuit in Lacks v. Ferguson Reorganized School District R-2, 154 F.3d 904 (8th Cir. 1998), 
held that the school board had a legitimate pedagogical interest in prohibiting profanity by 
students as a matter of law that outweighed the teacher’s right to implement a teaching 
method allowing students to use profanity in their creative writing assignments. 

85. “More and more frequently we are faced with cases in which two fundamental 
constitutional rights appear to be at odds.” Monteiro v. Tempe Union High Sch. Dist., 
1998 WL 727338 (9th Cir. Oct. 19, 1998). In Monteiro, the plaintiff was an African-Ameri- 
can high school freshman who alleged that she was subject to racial harassment following 
the introduction of literary works containing racial epithets into the classroom. The court 
held that the First Amendment prohibited a claim against the school district for introduc- 
tion of the books into the class, but the plaintiff could state equal protection and Title VI 
claims based on racial harassment by her peers. 

86. 122 F.3d 692 (9th Cir.), cert. denied, 118 S. Ct. 17 (1997). The district court had 
granted the plaintiffs a preliminary injunction. See Coalition for Economic Equity v. Wil- 
son, 946 F. Supp. 1480 (N.D. Cal. 1996). That decision was originally reversed and vacated 
by the Ninth Circuit on April 8, 1997. See Coalition for Economic Equity v. Wilson, 110 
F.3d 1431 (9th Cir. 1997). The Ninth Circuit then denied rehearing and amended its origi- 
nal opinion on August 26, 1997, the opinion addressed herein. 

87. The measure was controversial and the views of Californians were drastically split, 
as demonstrated by its margin of victory: 54 to 46 percent. Wilson, 122 F.3d at 697. 
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ality of this state initiative did indeed belong in federal court.** Although the 
court determined that the conflict was in fact necessary, the court also recog- 
nized its limited role of judicial review: “A system which permits one judge to 
block with the stroke of a pen what 4,736,180 state residents voted to enact as 
law tests the integrity of our constitutional democracy.”*? 


In Wilson, the plaintiffs’ primary basis for challenging Proposition 209 was 
the Equal Protection Clause of the Fourteenth Amendment,” under which 
the court engaged in a two-part analysis. First, the court adopted a “conven- 
tional” equal protection analysis, examining the substance of the law at issue. 
Second, the “political structure” equal protection analysis was used to ex- 
amine the level of government at which the law was enacted.?! The court’s 
conventional equal protection analysis was extremely straightforward. After 
summarizing the goals of and standards applied to the Equal Protection 
Clause, the court addressed the first step in the equal protection analysis: to 
identify the classification(s) that a challenged law draws.°? Because it found 
that Proposition 209 does not draw any classifications, the court’s conven- 
tional analysis came to a quick end: 


A law that prohibits the State from classifying individuals by race or 
gender a fortiori does not classify individuals by race or gender. Propo- 
sition 209’s ban on race and gender preferences, as a matter of law and 
logic, does not violate the Equal Protection Clause in any conventional 
sense.*? 


The Ninth Circuit’s “political structure” analysis was less straightforward. 
The plaintiffs argued, and the district court agreed, that Proposition 209 cre- 
ates an unequal “political structure” that denies women and minorities the 
right to seek preferential treatment from the lowest level of government.” 
This argument was based on Hunter v. Erickson, in which the Supreme 
Court analyzed the constitutionality of an amendment to a city charter. The 
Court in Hunter held that, absent a compelling state interest, a state cannot 
“disadvantage any particular group by making it more difficult to enact legis- 





88. Id. at 699-700 (citing Arizonans for Official English v. Arizona, 520 U.S. 43, 51, 
117 S. Ct. 1055, 1072 (1997)). 

89. Id. at 699. 

90. The plaintiffs also argued, and the district court agreed, that Proposition 209 was 
preempted by Title VII of the Civil Rights Act of 1964 and therefore invalid under the 
Supremacy Clause. Jd. at 709-10. However, state laws are preempted only if they “actually 
conflict” with federal law. Jd. at 710. The Ninth Circuit held that Proposition 209 is actu- 
ally consistent with Title VII, which states: “Nothing contained in this subchapter shall be 
interpreted to require any [entity] . . . to grant preferential treatment to any individual .. .” 
Id. at 710 (quoting 42 U.S.C. § 2000e-2(j)). 

91. Wilson, 122 F.3d at 701. 

92. Id. at 701-02. 

93. Id. at 702. 

94. Id. at 702-03. 

95. 393 U.S. 385, 89 S. Ct. 557 (1969); see also Washington v. Seattle Sch. Dist. No. 1, 
458 U.S. 457, 102 S. Ct. 3187 (1982). 
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lation in its behalf.”°® The Ninth Circuit framed the specific Hunter issue as 
whether a burden on achieving preferential treatment based on race or gen- 
der can deny individuals equal protection.*” In sum, the court held that the 
Hunter rule did not apply when the alleged burden involved obtaining prefer- 
ential treatment; in other words, “[i]mpediments to preferential treatment do 
not deny equal protection.”’* Accordingly, the Ninth Circuit upheld Proposi- 
tion 209 against the plaintiffs’ equal protection and other challenges; the 
United States Supreme Court declined to review the Ninth Circuit’s decision 
in November 1997.% 


The impact of Proposition 209 on public higher education in California is 
obviously enormous.'°° Proposition 209 does not directly impact private in- 
stitutions in California and schools in other states. However, it is safe to say 
that several colleges and universities will face similar challenges in the very 
near future, whether via their own state initiatives or private challenges 
brought pursuant to the Equal Protection Clause, Title VI, or other federal 
or state law. In light of such likelihood, perhaps the most important impact 
that Wilson and the California law will have on higher education in other 
states is an opportunity to learn from public institutions in California as they 
find creative and lawful ways to achieve diversity in the educational setting. 

A California federal court issued another interesting “affirmative action” 
case in 1997. The district court in Hunter v. Regents of the University of Cali- 
fornia‘ upheld the race-based admissions policy of a primary school admin- 
istered by the University of California against an equal protection challenge. 
Although the case did not involve students in higher education, and was ap- 
parently litigated before Proposition 209 was effective,!°* Hunter is nonethe- 
less pertinent to the race-based admissions debate that continues in higher 
education. The plaintiff was a young child (through her mother) who was 
denied admission to a laboratory elementary school operated by the Univer- 
sity of California.'°? The laboratory school, which enrolls approximately 460 
children, exists as a means of conducting research on urban education. Be- 
cause the students at the school are research subjects, the school considered 





96. Hunter, 393 U.S. at 393, 89 S. Ct. at 561. Hunter involved an amendment to the 
Charter of the City of Akron that required the city council to get majority approval from 
the voters before enacting any ordinance to address race discrimination in housing. 

97. Wilson, 122 F.3d at 705. 

98. Id. at 708. The court also stated: “The Fourteenth Amendment, lest we lose sight 
of the forest for the trees, does not require what it barely permits.” Jd. at 709. 

99. Wilson, 118 S. Ct. 397 (1997). 

100. For example, the UCLA 1998 freshman class included 160 African-American stu- 
dents, compared to 230 in 1997. V. Dion Haynes, UCLA Minorities See Fewer Peers, Cui. 
Tris., Nov. 3, 1998, § 1, at 4. Similarly, the enrollment of African-American students at 
Berkeley decreased from 260 in 1997 to 98 in 1998. Patrick Healy, Berkeley Struggles to 
Stay Diverse in Post-Affirmative Action Era, CHRON. HIGHER Ep., May 29, 1998, at A31. 

101. 971 F. Supp. 1316 (C.D. Cal. 1997). 

102. Although the plaintiff in Hunter did not rely on California’s Proposition 209 to 
support her claims, presumably because of the timing, it appears that the law would in fact 
prohibit the race-based admissions system at issue in Hunter. 

103. Jd. at 1319. 
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race in the admissions process in an attempt to enroll subjects reflecting an 
adequate cross-sample of the general population.!™ 

The court first answered the threshold equal protection question, i.e., are 
similarly situated individuals treated differently, in the affirmative: the labo- 
ratory school’s admissions committee treated similarly situated individuals 
differently by dividing applicants based on their race and ethnic identity.!% 
Therefore, the court applied “strict scrutiny,” and the school had to prove 
that its racial classifications were narrowly tailored to serve a compelling gov- 
ernment interest.'°° The defendants asserted two allegedly compelling inter- 
ests: (1) the need to research effective urban educational strategies and (2) 
academic freedom.'°’ The former interest, but not the latter, persuaded the 
court, although it did note that academic freedom supported the first interest 
because of the need to defer to the defendants with respect to the necessity 
of the research being conducted at the school.'®* Finally, the court found that 
the defendants had narrowly tailored their use of racial and ethnic classifica- 
tions such that the classifications did not “unnecessarily trammel” the plain- 
tiffs equal protection rights.!© 

The primary importance of Hunter is that the court accepted a “compel- 
ling state interest” other than the interest previously accepted by the 
Supreme Court in racial classification cases. Significantly, the defendants in 
Hunter were not claiming an interest either in remedying the effects of past 
or present discrimination, or in achieving racial diversity. The plaintiff had 
argued that the Supreme Court’s plurality decision in Richmond v. J.A. 


Croson''® dictated that the only compelling state interest, as a matter of law, 
is remedying past discrimination. Specifically, Justice O’Connor’s opinion in- 
cluded the following admonishment: “‘Classifications based on race carry a 





104. Jd. at 1320-21. The court noted that the students “are research subjects and are 
covered by all federal, state and university guidelines, rules and policies regarding the 
treatment of human subjects.” Jd. 

105. Jd. at 1321-23. The court rejected the school’s argument that the admissions sys- 
tem was a lottery rather than disparate treatment. The court held that the lottery “does 
not negate [the school’s] initial disparate treatment of similarly situated persons as a result 
of having first divided the applicants by their race and ethnicity. The fact that each appli- 
cant’s chances for admission were necessarily benefited or disadvantaged by his or her 
racial identity compels a finding that the defendants’ creation of racial targets and catego- 
ries must withstand strict scrutiny.” /d. at 1323. 

106. Jd. at 1322. 

107. Id. at 1324. 

108. Jd. In other words, academic freedom played a role in the court’s decision to 
allow the University to conduct the research on its own terms, i.e., to “afford deference to 
the necessity of racial diversity for the research conducted.” /d. (citing University of Penn. 
v. EEOC, 493 U.S. 182, 199, 110 S. Ct. 577, 587 (1990)). 

109. Jd. at 1330-32 (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 287, 106 S. 
Ct. 1842, 1854 (1986) (O’Connor, J., concurring)). 

110. 488 U.S. 469, 109 S. Ct. 706 (1989). 
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danger of stigmatic harm. Unless they are strictly reserved for remedial set- 
tings, they may in fact promote notions of racial inferiority.’”""! 


The Hunter court dissected Croson and several other Supreme Court and 
appellate court opinions before stating “this Court cannot conclude that the 
only constitutional form of race-conscious decision-making must remedy past 
discrimination.”'!? The court found that the asserted compelling interest in 
Regents of the University of California v. Bakke,''? which involved racial clas- 
sifications in the University’s medical school admission policy, was the most 
similar. The university in Bakke had argued “that racial set-asides were re- 
quired to improve the delivery of health-care services to under-served minor- 
ity communities.”''+ Unlike in Bakke, where the admissions policy lacked a 
nexus to this asserted compelling interest, the defendants in Hunter had iden- 
tified a “substantial and worthwhile need” for the research and had provided 
a “strong basis in evidence” that racial classifications at the laboratory school 
were necessary.!!° 


Another group of 1997 decisions involving race discrimination demon- 
strates the courts’ traditional willingness to defer to colleges and universities 
in the making and enforcing of academic qualifications to which their stu- 
dents must adhere. These decisions all involve allegations of disparate treat- 
ment in the academic context. The courts applied the McDonnell Douglas 
Corporation v. Green''® burden-shifting framework — created for use in em- 
ployment discrimination claims under Title VII — to these Title VI and Title 
IX claims and found that none of the plaintiffs could establish a prima facie 
case of discrimination. Although the McDonnell Douglas framework is flexi- 
ble depending on the specific context, a plaintiff generally establishes a prima 
facie case of discrimination by proving that (1) she belongs to a protected 
class; (2) she was qualified for the position or program; and (3) she suffered 
adverse action or was treated less favorably than similarly situated 
individuals.''” 





111. Hunter, 971 F. Supp. at 1325 (quoting Croson, 488 U.S. at 493, 109 S. Ct. at 722). 
Justice O’Connor, however, was joined only by three justices, so her opinion in Croson was 
“certainly not a majority opinion of the Court.” Jd. 

112. Id. at 1327. 

113. 438 U.S. 265, 98 S. Ct. 2733 (1978). 


114. Hunter, 971 F. Supp. at 1327 (citing Bakke, 438 U.S. at 310-11, 98 S. Ct. at 2758- 
59). The Supreme Court rejected “this supposedly compelling state interest based on the 
Medical School’s inability to demonstrate that its admission policy would have a significant 
effect on the problem.” Hunter, 971 F. Supp. at 1327-28. 

115. Id. at 1328. 


116. 411 U.S. 792, 802, 93 S. Ct. 1817, 1824-25 (1973). Under this burden-shifting 
framework, the plaintiff first must establish a prima facie case. The burden of production 
then shifts to the defendant to articulate a legitimate, non-discriminatory reason for the 
dismissal. St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 506-07, 113 S. Ct. 2742, 2747 
(1993). Finally, the plaintiff must show that the defendant’s reasons are a pretext for inten- 
tional discrimination. /d. 


117. See, e.g., Middlebrooks v. University of Md. at College Park, 980 F. Supp. 824, 830 
(D. Md. 1997). 
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In Middlebrooks v. University of Maryland at College Park,''* the plaintiff 
was an African-American female who was dismissed from the University’s 
Ph.D. Program in Applied Mathematics. The plaintiff brought claims of race 
and gender discrimination under Title VI, Title IX, and Section 1983 chal- 
lenging her dismissal from the program.'!® The plaintiffs’ Ph.D. program 
consisted of three elements: course work, qualifying exams in three subject 
matters and a dissertation.'*° Because the plaintiff failed all nine attempted 
qualifying exams, she was dismissed from the program.'2! The court rejected 
all of the plaintiff's claims, holding that she could not satisfy the “qualified” 
element of a prima facie case.'?? Specifically, the court noted that the faculty 
members required a student to pass the qualifying tests; that the plaintiff had 
not done so; and that “[d]espite Plaintiff's possible successes in other areas of 
her academic career, the Court must give due weight to the program’s re- 
quirements for qualification.” !?? 

Similarly, the plaintiff in Van de Zilver v. Rutgers University'*+ was dis- 
missed from the University’s joint B.A./M.D. program at the completion of 
the undergraduate portion of the joint program and prior to his admission 
into the medical school. The plaintiff claimed that he was discriminated 
against based on his race (white) and gender in violation of Title VI, Title VII 
and the state anti-discrimination law. However, the court held that the plain- 
tiff was not similarly situated to any students who were treated more favora- 
bly.!2° In so holding, the court focused its “similarly situated” analysis on 
both objective (grade point average) and subjective factors (nature of his low 


grades, course load, failure to take advice of a professor to enroll in a skills 
program).'*° The court, noting that it could not “override the professional 
judgment of the faculty,”!”” concluded both that the plaintiff's grade point 
average was the lowest and that the subjective factors, “which the Handbook 
provides will be considered by the Admission Committee,” distinguished the 
plaintiff.'2° Therefore, the plaintiff was not similarly situated to any student 





118. 980 F. Supp. 824 (D. Md. 1997). 

119. Id. at 826. 

120. Id. 

121. Id. 

122. Much like the court in Middlebrooks, the court in Darian v. University of Massa- 
chusetts Boston, 980 F. Supp. 77 (D. Mass. 1997), also exhibited extreme deference to the 
university in finding that the plaintiff was not “qualified” to remain in a required nursing 
class. In Darian, an ADA and Title IX case, the court noted that the instructors had “legit- 
imate educational reasons for expecting all students, male and female, to complete all 
course requirements, clinical and classroom. These requirements insure that students will 
be able to provide quality nursing care to those in need.” Jd. at 92. 

123. Middlebrooks, 980 F. Supp. at 830. “In reaching this conclusion, the Court recog- 
nizes the deference courts give to academic evaluations.” /d. at 830 n.4 (citing Board of 
Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78, 87-91, 98 S. Ct. 948, 953-56 (1978)). 

124. 971 F. Supp. 925, 927 (D.N.J. 1997). 

125. Id. at 935-36. 

126. Jd. at 936. The fact that the plaintiff had the lowest grade point average was 
enough in the court’s opinion to preclude a finding of “similarly situated.” 

127. Id. at 928. 

128. Id. at 936. 
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admitted to the medical program and could not establish a prima facie 
on™ 

Finally, the court in Shahid v. Northwestern University’*° granted summary 
judgment to the defendant on the plaintiff's Title VI and Title VII claims 
alleging race, color and national origin discrimination. The plaintiff was en- 
rolled in the doctoral program in finance but was eventually denied admis- 
sion to Ph.D. candidacy by his four-member dissertation committee after 
presenting his dissertation proposal.'*! The court held that the plaintiff failed 
to demonstrate that he was qualified for Ph.D. candidacy, and therefore 
could not state a prima facie case of discrimination.'*? In so holding, the 
court afforded a great deal of deference to the professional judgment of the 
dissertation committee, stating in a matter-of-fact fashion that “the decision 
not to admit [the plaintiff] to Kellogg’s Ph.D. program was within the sole 
discretion of [the plaintiff’s] dissertation committee, and, in its opinion, [the 
plaintiff] did not meet the subjective requirements of qualifications.”!*? 


CONCLUSION 


Although no single 1997 case dramatically changed the face of student dis- 
crimination law in higher education, the courts continue to provide some gui- 
dance to colleges and universities on race and gender issues on campus and, 
to some degree, in admissions. The three most widely addressed facets of 
race and gender discrimination involving students in higher education in 1997 
were sexual harassment, admissions and dismissal from academic programs. 


The interpretation of Title IX as applied to sexual harassment continues to 
be one of the hottest topics not only in higher education, but also in society 
as a whole. Unfortunately for colleges and universities, Title IX sexual har- 
assment issues are marked by circuit splits and constantly evolving law. The 
affirmative action situation in California post-Proposition 209 is representa- 
tive of the entire country’s search for workable race-based “affirmative ac- 
tion” programs in the face of the public’s rising negative attitude toward such 
programs. Finally, discrimination claims associated with the dismissal of stu- 
dents from academic programs continue to be frequently decided in favor of 
schools, as courts continue to afford colleges and universities a great deal of 
deference in making such academic determinations. 





129. Ina very similar case, the District of Columbia Court of Appeals rejected the race 
discrimination claims of a student who was expelled from his Physician Assistant program 
for academic reasons. Stokes v. George Washington Univ., 1997 WL 271736 (D.C. Ct. 
App. Apr. 30, 1997). In addition to rejecting the plaintiff's arguments that the grading 
systems of four professors were inherently discriminatory, the court found that the plaintiff 
could not identify similarly situated students who were treated more favorably because the 
plaintiff had the lowest cumulative grade point average. 

130. 1997 WL 690680 (N.D. Ill. Oct. 21, 1997). 

131. Pdsvat 72: 

132. idvat*3. 

133. Jd. at *3-4. Because the standards were subjective and in the sole discretion of the 
dissertation committee, the court found it irrelevant whether the plaintiff or anyone else 
outside of the committee believed he was qualified. /d. 





DISABILITY DISCRIMINATION IN HIGHER 
EDUCATION: A REVIEW OF THE 
1997 JUDICIAL DECISIONS 


BonNIE PorrrRAs TUCKER! 


INTRODUCTION 


The year 1997 saw no Supreme Court decision involving discrimination on 
the basis of disability in the context of postsecondary education. Moreover, 
relatively few significant lower court decisions were rendered dealing with 
that topic. This article will summarize briefly the relevant 1997 case law in 
this area. 


I. THe DEFINITION OF “DISABLED” 


Both Section 504 of the Rehabilitation Act (Section 504)? and the Ameri- 
cans with Disabilities Act (ADA) prohibit discrimination on the basis of dis- 
ability. To qualify as a person with a disability under these laws, an 
individual must: (i) have a physical or mental impairment that substantially 
limits one or more of that individual’s major life activities; or (ii) have a rec- 
ord of such an impairment (e.g., an individual with a past history of cancer, 
heart disease or mental illness); or (iii) be regarded as having such an impair- 
ment (e.g., an individual disfigured by burns or one who has been misclassi- 
fied as having a disability)4 There were a few significant 1997 cases 
discussing this definition. 


A. Learning Disabilities 


In Dubois v. Alderson-Broaddus College, the court ruled that for a medi- 
cal student with learning difficulties to qualify as having a learning disability 
covered by Section 504 and the ADA, the student must show that he has a 
specific learning disability. The court noted that although the regulations 
promulgated by the U.S. Department of Justice (DOJ) under the ADA de- 
fine the term “disabled” as encompassing an individual with a specific learn- 
ing disability, the term “specific learning disability” is not defined in the 





1. Professor of Law, Arizona State University College of Law; B.S. Syracuse 
University 1961; J.D. University of Colorado School of Law 1980. 

2. 20 U.S.C. § 794 (1994). Section 504 prohibits discrimination on the basis of disa- 
bility by any recipient of federal financial assistance. Thus, the majority of colleges and 
universities, which receive some form of federal financial assistance, are governed by Sec- 
tion 504. 

3. 42 U.S.C. §§ 12101-12213 (1994). The ADA prohibits discrimination on the basis 
of disability by employers (Title I), state and local government entities — including state 
and local colleges and universities (Title II), and places of public accommodation — in- 
cluding private colleges and universities (Title III). 

4. 42 US.C. § 12102(2) (1994) (ADA); 29 U.S.C. § 706(8)(B) (1994) (Section 504). 

5. 950 F. Supp. 754 (N.D. W. Va. 1997). 
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regulations. The court referred to the definition of that term as used in the 
Individuals with Disabilities Education Act (IDEA),° as follows: 


The term “children with specific learning disabilities” means those chil- 
dren who have a disorder in one or more of the basic psychological 
processes involved in understanding or in using language, spoken or 
written, which disorder may manifest itself in imperfect ability to listen, 
think, speak, read, write, spell or do mathematical calculations. Such 
disorders include such conditions as perceptual disabilities, brain injury, 
minimal brain dysfunction, dyslexia, and developmental aphasia. Such 
term does not include children who have learning problems that are 
primarily the result of visual, hearing, or motor disabilities, of mental 
retardation, or emotional disturbance, or of environmental, cultural, or 
economic disadvantage.’ 


Following that definition, the court held that the plaintiff had not presented 
sufficient documentation establishing that he had a specific learning 
disability. 

A current issue involved in determining whether an individual has a learn- 
ing disability qualifying him or her as disabled under Section 504 and the 
ADA involves the question of whom that individual’s abilities should be 
measured against. Two 1997 cases, not involving postsecondary education, 
per se, exemplify this issue: 

In Price v. National Board of Medical Examiners,’ the plaintiffs had been 
diagnosed as learning disabled by the National Center of Higher Education 
for Learning Problems (HELP). Plaintiffs sought to use this diagnosis as 
grounds for receiving accommodations when taking the U.S. Medical Licens- 
ing Examination administered by the National Board of Medical Examiners. 
The Board refused to accept plaintiffs’ documentation of disability as a 
proper basis for accommodation. Plaintiffs filed suit under Title III of the 
ADA. The district court found that plaintiffs were not disabled under the 
ADA because their ability to learn was within normal ranges when compared 
with that of the average person in the community. Plaintiffs, however, ar- 
gued that their ability to learn should not be compared to that of the average 
person, but should be compared to that of the average medical student or 
doctor. Plaintiffs contended that the proper question to be resolved was 
whether they were given an equal opportunity to perform in accordance with 
their ability. The court disagreed. 

In Bartlett v. New York State Board of Law Examiners,’ the court reasoned 
differently when analyzing an almost identical issue. Plaintiff Bartlett had 
also been diagnosed with a learning disability. She sought accommodations 
from the New York State Board of Law Examiners, and was denied such 





6. 20 U.S.C. § 1401(a)(1)(A) (1994). The IDEA requires school districts to provide 
children with disabilities in their jurisdiction with a free appropriate public education. 

7. 20 U.S.C. § 1401(a)(15) (1994). 

8. 966 F. Supp. 419 (S.D. W. Va. 1997). 

9. 970 F. Supp. 1094 (S.D.N.Y. 1997). 
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accommodations. Like the plaintiffs in Price, Bartlett filed suit under Title 
III of the ADA. When determining whether Bartlett was disabled under the 
ADA, rather than asking whether Bartlett was substantially limited in her 
ability to perform the major life activity of “learning,” the court asked 
whether Bartlett was substantially limited in her ability to perform the major 
life activity of “reading.” In addition, the court considered whether Bartlett 
was substantially limited in her ability to perform the major life activity of 
“working.” With respect to the latter determination, the court held that it 
was necessary to compare Bartlett with the “average person having compara- 
ble training, skills and abilities,” as stated in the Equal Employment Oppor- 
tunity Commission’s (EEOC’s) regulations promulgated under Title I of the 
ADA.'° When compared to one having comparable skills, training and abili- 
ties as a lawyer or graduate of a law school, of course, it was easier for Bart- 
lett to show that she was disabled. 

The reasoning of the Price and Bartlett cases could apply equally to cases 
involving individuals with learning disabilities who are students in, or are ap- 
plying to, colleges and universities. These cases illustrate that the manner in 
which the issue of disability is framed may make all the difference in the 
outcome of a plaintiff's case. 


B. Pregnancy 


In Darian v. University of Massachusetts, Boston,'' the court held that 
complications arising from pregnancy (requiring bed rest and other limita- 


tions) constituted a disability under the ADA because they limited the plain- 
tiffs ability to engage in several major life activities, including performing 
manual tasks, walking, sitting, sleeping and learning. This decision is in ac- 
cord with regulatory and case law. While pregnancy itself is not considered a 
disability under the ADA or Section 504, courts have recognized that compli- 
cations arising from pregnancy may rise to the level of such a disability if they 
substantially limit a major life activity.!? 


Il. DOCUMENTATION OF DISABILITY 


Two 1997 postsecondary education cases followed the well accepted prin- 
cipal that a student or applicant (or any other individual claiming to be cov- 
ered under Section 504 or the ADA) who requests accommodations for a 
disability must provide sufficient documentation of his or her disability. 





10. 42 U.S.C. §§ 12111-12117 (1994). 

11. 980 F. Supp. 77 (D. Mass. 1997). 

12. See, e.g., Pacourek v. Inland Steel Co., 858 F. Supp. 1393 (N.D. Ill. 1994); Chapsky 
v. Baxter Mueller, 4 A.D. Cas. (BNA) 1047 (N.D. Ill. 1905); Cerrato v. Durham, 941 F. 
Supp. 388 (S.D.N.Y. 1996); Garrett v. Chicago School Reform Bd. of Trustees, 8 NDLR { 
200 (N.D. Ill. 1996); Patterson v. Xerox Corp., 901 F. Supp. 274 (N.D. Ill. 1995); Kindles- 
parker v. Metropolitan Life Ins. Co., 6 NDLR { 310 (N.D. Ill. 1995). The EEOC has also 
opined, for example, that a woman who develops hypertension due to pregnancy may have 
a disability if the hypertension substantially limits, or is regarded as substantially limiting, a 
major life activity. EEOC Compl. Man. (BNA) § 902.2(c)(3) at 902.0009 (1995). 
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As previously noted, in Dubois v. Alderson-Broaddus College,'* the court 
held that a medical student had not provided sufficient documentation to 
establish that he had a specific learning disability. And in Guckenberger v. 
Boston University,'4 the court also recognized the need for plaintiffs to pro- 
vide sufficient documentation of learning disabilities. In Guckenberger, how- 
ever, the court discussed the appropriate “boundaries” of the requisite 
documentation. 

In December 1995, Boston University (BU) adopted a new policy with 
respect to the provision of accommodations to students with learning disabili- 
ties. BU sent a letter to all students who were at that time receiving accom- 
modations informing them that they must be reevaluated if their 
documentation of disability was more than three years old, and that the docu- 
mentation must be submitted by a licensed psychologist, clinical psychologist, 
neuro-psychologist, or reputable physician. In addition, the new policy ad- 
ded another level of review before accommodations could be provided. 
Once the Learning Disabled Support Services (LDSS) evaluated a student’s 
documentation and determined that the student was entitled to accommoda- 
tions, it was required to forward the student’s file to the office of BU’s presi- 
dent. The president made the final decision as to whether to grant the 
student accommodations; the president forwarded that decision to LDSS and 
LDSS notified the student of the decision. Several BU students with Atten- 
tion Deficit Disorder (ADD) brought a class action against BU, claiming that 
BU violated the ADA by, inter alia, making documentation criteria with re- 
spect to individuals with learning disabilities unreasonably stringent, which 


resulted in improperly screening out eligible students with learning 
disabilities. 


First, the court found that BU violated the ADA when it required students 
to be retested if their evaluations were more than three years old because this 
policy tended to screen out eligible individuals from receiving necessary ac- 
commodations. After this lawsuit was filed, however, BU revised its policy to 
permit a student to obtain a waiver of the retesting requirement by submit- 
ting a letter from his or her physician or psychologist indicating why it was 
not necessary to reevaluate the student’s disability. The court found that 
BU’s revised policy did not violate the ADA because it did not tend to screen 
out eligible students. 

Second, the court found that BU’s requirement that a physician or psy- 
chologist provide documentation violated the ADA. The policy required re- 
testing for BU students who had been evaluated by a professional whose 
credentials did not satisfy BU’s requirements, but were in conformance with 
the requirements set forth by the Association for Higher Education and Dis- 
abilities. The court found that this requirement tended to screen out students 
who were eligible for accommodations. The court noted, however, that BU’s 
policy did not violate the ADA insofar as it was applied to students who had 





13. 950 F. Supp. 754 (N.D. W. Va. 1997). See also supra note 5 and accompanying 
text. 


14. 974 F. Supp. 106 (D. Mass. 1997). 
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not matriculated at BU, because there was no evidence to suggest that it is 
more difficult to be evaluated by a physician or psychologist than it is to be 
evaluated by other types of professionals. 

Third, the court found that BU’s policy for evaluating a student’s docu- 
mentation during the 1995-96 school year violated the ADA. Individuals in 
the president’s office had no expertise in the area of learning disabilities, and 
were not trained in fashioning reasonable accommodations for students with 
learning disabilities. Moreover, administrators at BU had “expressed certain 
biases about the learning disabilities movement and stereotypes about learn- 
ing disabled students,” which “conflicted with the university’s obligation to 
provide a review process ‘based on actual risks and not on speculation, ste- 
reotypes, or generalizations about disabilities.’”'° 

The Guckenberger case serves to illustrate that while documentation may 
be required, and that documentation must be reasonably current, the re- 
quirements for documentation may not be unreasonable, and may not have 


the effect of screening out eligible individuals from receiving necessary 
accommodations. 


Ill. OTHERWISE QUALIFIED/REASONABLE ACCOMMODATIONS 


Section 504 and the ADA only prohibit discrimination against qualified 
individuals with disabilities. To be qualified for a postsecondary education 
program (or a job), an individual with a disability must be able to compe- 


tently perform in the program (or job) with or without the provision of rea- 
sonable accommodations. 


Postsecondary educational institutions must provide reasonable accommo- 
dations for students, faculty and staff with disabilities. There is no magic 
formula stating what constitutes reasonable accommodations. However, an 
accommodation is not reasonable if it would impose an undue administrative 
or financial burden or hardship on the postsecondary educational institution, 
or if it would require a fundamental alteration of the institution’s program.'” 
Several 1997 cases considered these related questions. 


First, it is a well-established principle that postsecondary educational insti- 
tutions are not required to lower their academic standards to allow students 
with disabilities to matriculate. A student who cannot maintain the academic 
standards required of the institution, with or without the provision of reason- 
able accommodations, is not a qualified student with a disability warranting 
protection under Section 504 or the ADA. A postsecondary educational in- 
stitution is not required to fundamentally alter its program by lowering its 
standards to accommodate a student with a disability. 





15. 7d. at 141. 

16. Id. (citing H.R. Rep. No. 101-485, pt. II, at 105 (1990), reprinted in 1990 
US.C.C.A.N. 267, 388). 

17. See generally BONNIE PorrRAs TUCKER & BRUCE A. GOLDSTEIN, LEGAL RIGHTS 


OF PERSONS WITH DISABILITIES: AN ANALYSIS OF FEDERAL Law, ch.9 (1990 & Supps. 
1991-98). 
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In accord with this precept, in Betts v. Rector and Visitors of the University 
of Virginia,'* the court held that a student who attained less than the requisite 
2.75 grade point average (GPA) and a D- in physics in the University of Vir- 
ginia Medical School’s Medical Academic Advancement Post-Baccalaureate 
Program (MAAP) (a program geared at assisting disadvantaged students by 
guaranteeing them admission to the University’s medical school if they satis- 
factorily completed the program) was not qualified to attend medical 
school.!? Similarly, in Scott v. Western State University College of Law,”° the 
court held that the law school did not violate Section 504 or the ADA by 
dismissing a law student with learning disabilities who failed to retain the 
requisite GPA since the student was not qualified for the program and modi- 
fication of the GPA requirement would require lowering of the law school’s 
academic requirements.*! And, in the previously discussed Dubois v. Alder- 
son-Broaddus College,?* the court held that to permit a student with learning 
disabilities to retake exams would be to impermissibly lower the academic 
standards of the college. Likewise, in Maczaczyj v. State of New York,”> the 
court denied a motion for a preliminary injunction by a student with a panic 
disorder who sought to participate in a masters degree program at Empire 
State College via satellite hookup or telephone. The court held that the stu- 
dent’s exclusion from mandatory attendance requirements would constitute a 
fundamental alteration of the program and would impermissibly lower the 
college’s academic requirements. 

Following the same line of reasoning, courts and agencies have held that a 
college or university is not required to eliminate or substitute course require- 
ments for students with disabilities if the institution deems the course re- 
quirements essential to completion of the program.”4 In Guckenberger v. 





18. 967 F. Supp. 882 (W.D. Va. 1997). 

19. Betts also claimed that the university violated his procedural and substantive due 
process rights. The court held that Betts did not meet the objective standards set by the 
reviewing committee, and that the committee did not believe that Betts had demonstrated 
that he was prepared to enter medical school. Because the court found that the committee 
based its decision not to admit Betts on its collective professional judgment, and further 
found that the decision was not arbitrary or capricious, the court held that Betts’ due pro- 
cess rights had not been violated. 

In addition, Betts claimed that because the university offered him admission into the 
MAAP program and he accepted, a binding contract existed pursuant to which the univer- 
sity was obligated to admit him to its medical school. The court rejected this argument, 
holding that the university specifically reserved the right to deny Betts’ admission into the 
medical school if the reviewing committee found that he was not prepared for that school. 

20. 10 NDLR { 38 (9th Cir. 1997). 

21. The court also noted that since the law school did not know of Scott’s disability 
until after his dismissal from school, the dismissal could not have been made on the basis of 
disability. 

22. 950 F. Supp. 754 (N.D. W. Va. 1997). See also supra notes 5 & 13 and accompany- 
ing text. 

23. 956 F. Supp. 403 (W.D.N.Y. 1997). 

24. Several decisions from the Office of Civil Rights have reiterated this position. 
See, e.g., City Univ. of N.Y., 3 NDLR { 104 (OCR Region II, 1992); Indiana Univ. North- 
west, 3 NDLR { 150 (OCR Region V, 1992); Cabrillo College, 2 NDLR J 78 (OCR Re- 
gion IX, 1991); Gateway Technical College, 2 NDLR J 142 (OCR Region V, 1991). 
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Boston University,> the court recognized that Section 504 and the ADA do 
not require a university to modify degree requirements that it deems funda- 
mental to its academic program. The court stated, however, that 


[a]lthough [the university] ultimately has the right to decline to modify 
its degree requirements — and that decision will be given great defer- 
ence — it must do so after reasoned deliberations as to whether modifi- 
cations would change the essential academic standards of its liberal arts 
curriculum.*° 


The court held that the burden was on the university to show that alternative 
means for students with learning disabilities to meet foreign language and 
math requirements were not possible, or that eliminating those course re- 
quirements would lower the university’s academic standards.*’ 


In Darian v. University of Massachusetts, Boston,?® the court considered 
the issue of reasonable accommodations in another context: the scope of ac- 
commodations to be provided. Darian was a student in a nursing program 
who required accommodations due to complications from pregnancy. After 
the university made several accommodations to the clinical program for 
Darian, and after Darian declined the university’s offer to allow her to take 
an “incomplete” in the clinical program, she left the clinical program after a 
dispute with a professor. Subsequently, her request to be administratively 
withdrawn from the clinical program was denied. She failed to complete the 
program and received a failing grade. Her request to complete the clinical 
portion of the program at a different location was denied. She was granted 
permission to retake the course and complete the requirements for her de- 
gree, but declined to do so. Darian filed suit under the ADA. The court held 
that the university had made sufficient accommodations for her by offering to 
allow her to take an incomplete in the clinical program and to require her to 
see no more than one patient a day or to climb stairs. Since it was not feasi- 
ble for Darian to complete the program at another location, the requested 
accommodation was not reasonable. Thus the court granted summary judg- 
ment in favor of the university. 

Finally, in Bowers v. NCAA,” the court discussed the issue of whether the 
NCAA violated Title HI of the ADA by imposing eligibility requirements 
that had the effect of discriminating against students with learning disabili- 
ties. The NCAA established a “core course” requirement, pursuant to which 





25. 974 F. Supp. 106 (D. Mass. 1997). See also supra note 14 and accompanying text. 

26. Id. at 149. 

27. With respect to the math requirement, the court held that the plaintiffs had not 
met their burden of showing that their learning disabilities prevented them from meeting 
BU’s requirements. In a subsequent opinion, Guckenberger v. Boston University, 8 F. 
Supp. 2d 82 (D. Mass. 1998), the court found that BU did not have to make course substi- 
tutions for the foreign language requirement for students with learning disabilities because 
the Dean’s Advisory Committee had determined that the foreign language requirement 
constituted a fundamental component of BU’s program. 

28. 980 F. Supp. 77 (D. Mass. 1997). See also supra note 11 and accompanying text. 

29. 10 NDLR { 269 (D.N.J. 1997). 
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students were required to take 13 core courses and earn a minimum GPA on 
a sliding scale between 2.0-2.5 (depending on standardized test scores) to be 
eligible to play college athletics. In several cases, students with learning disa- 
bilities and the DOJ challenged this policy as violating the ADA when ap- 
plied to students with learning disabilities, in that it unlawfully screens out 
students with learning disabilities from playing college sports. The students 
and DOJ requested that the policy be modified as a reasonable accommoda- 
tion for students with learning disabilities who are unable to meet those stan- 
dards. In Bowers, the court held that the plaintiff was not likely to succeed 
on his claim that the NCAA’s requirement violated the ADA. Bowers is in 
accord with Gangden v. National Collegiate Athletic Association.*° A case 
holding to the contrary, however, is Butler v. National Collegiate Athletic As- 
sociation.*' It has been reported that the NCAA has recently changed its 
policy on this issue.*? 


IV. AcADEMIC DEFERENCE 


The extent to which courts are willing to defer to the expertise of academic 
personnel in upholding or rejecting a claim for discrimination may be the 
decisive factor in any postsecondary education case in which discrimination is 
alleged. Some courts follow a rigid academic deference standard — ex- 
tending deference to administrative decisions whenever the institution articu- 
lates a reasonable basis for its actions. The leading case following such an 
approach is Doe v. New York University.*> In the 1997 case of Betts v. Rector 


and Visitors of the University of Virginia>* the court followed this rigid 
standard.*° 


Other courts have been much more willing to carefully scrutinize the deci- 
sions of academic personnel to determine whether they are discriminatory in 
nature despite having a rational basis. A leading case following this approach 
is Pushkin v. Regents of the University of Colorado.*° The court in Gucken- 
berger*’ seemed more willing to look behind the actions of university 
personnel. 





30. 9 NDLR { 33 (N.D. Ill. 1996). 

31. No. 96-CV-1656D, slip op. (W.D. Wash. Nov. 8, 1996). 

32. See, e.g., Students May Initiate Waiver Under New NCAA Rules, ADA CompPtt- 
ANCE GulbE, Dec. 1996, at 4-5. For a more detailed discussion of the NCAA’s rule and 
the Ganden and Butler cases, see Bonnie Poitras Tucker, Disability Discrimination Cases in 
Higher Education: 1996 Case Law in Review, 24 J.C. & U.L. 243, 254-55 (1997). 

33. 666 F.2d 761 (2d Cir. 1981). 

34. 967 F. Supp. 882 (W.D. Va. 1997). See also supra note 19 and accompanying text. 

35. For a full discussion of this issue with respect to earlier decisions in the Betts case, 
see Tucker, supra note 32, at 243-59. 

36. 658 F.2d 1372 (10th Cir. 1981). 

37. 974 F. Supp. 106 (D. Mass. 1997). See also Betts v. Rector and Visitors of the 


Univ. of Virginia, 967 F. Supp. 882 (W.D. Va. 1997), and supra text accompanying notes 14 
& 18. 
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V. Scope oF SERVICES TO BE PROVIDED 


In National Coalition for Students with Disabilities Education and Legal 
Defense Fund v. Allen,>* the National Coalition for Students with Disabilities 
(NCSD) alleged that the Commonwealth of Virginia violated the National 
Voter Registration Act of 1993 (Motor Voter Law) (NVRA)?® by failing to 
provide voter registration services for students at George Mason University 
(GMU), and violated Title II of the ADA by failing to provide accommoda- 
tions for students with disabilities at GMU in the form of accessible voter 
registration services. The court first determined that the NVRA did not ap- 
ply to state agencies providing educational services, and therefore the NVRA 
did not require the Commonwealth to provide voter registration services at 
GMU. Accordingly, the court ruled that the Commonwealth did not have to 
accommodate students with disabilities at GMU by providing accessible 
voter registration services since the ADA does not require state and local 
government entities to expand their services to provide a service to people 
with disabilities that they do not provide to nondisabled individuals. The 
court’s conclusion is in accord with the position taken by the DOJ, which is 
responsible for enforcement of Title II.4° 


VI. HostitE EDUCATIONAL/WORK ENVIRONMENT 


Two 1997 cases discussed the issue of whether educational institutions had 
created a hostile learning or work environment for students with disabilities. 


These cases illustrate the difficult burden of proof that must be satisfied by 
plaintiffs to succeed on such claims. 

In Guckenberger v. Boston University,*' a different Guckenberger decision 
than the decision previously discussed, the plaintiffs alleged that two 
speeches by BU’s president — in which the president referred to students 
with learning disabilities as “‘a plague,’ and an indication of a ‘silent genetic 
catastrophe’” — and the university’s new accommodations policy created a 
hostile learning environment for students with learning disabilities in viola- 
tion of Section 504 and the ADA. The court held that a valid claim for crea- 
tion of a hostile learning environment can exist if a plaintiff can show that he 
or she was harassed on the basis of his or her disability and that the harass- 
ment was “sufficiently severe or pervasive that it alters the conditions of her 
education and creates an abusive educational environment.”*? The court 
found that the actions of BU and its president did not rise to that level. The 
court characterized the president’s speeches as “critiques of the learning disa- 
bilities movement” as opposed to pervasively hostile expressions, and noted 
that the speeches had occurred off-campus. 





38. 961 F. Supp. 129 (E.D. Va. 1997). 

39. 42 US.C. §§ 1973gg to 1973gg-6 (1993). 

40. See, e.g., U.S. DEPARTMENT OF Justice, ADA Tite II TECHNICAL AssISTANCE 
MANUAL § II-3.3000 (1993 & Supp. 1994). 

41. 957 F. Supp. 306, 312 (D. Mass. 1997). 

42. Id. at 315. 
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In Rothman v. Emory University,** the court rejected the plaintiff's claim 
that actions taken by Emory Law School and its dean created a hostile work 
environment for the plaintiff. Rothman suffered from epilepsy. The Dean of 
Emory Law School wrote a letter to the Illinois Board of Bar Examiners 
discussing, inter alia, Rothman’s epileptic condition (as well as some alleged 
“personal difficulties” which the Dean opined might be attributable to the 
epilepsy). Because of the Dean’s letter, the Bar required Rothman to un- 
dergo a character and fitness interview not required of other applicants to the 
Bar. The interviewer supported Rothman’s admission to the Bar and he was 
subsequently admitted. Rothman claimed that the letter, plus other actions 
taken by Emory, constituted creation of a hostile work environment at the 
law school in violation of Section 504. The Seventh Circuit affirmed the dis- 
trict court’s grant of summary judgment in favor of Emory, holding that as a 
matter of law Rothman could not satisfy his burden of proving creation of a 
hostile work environment.*# 


VII. EmplLoyYMENT ISSUES 


Issues dealing with employment disputes under the ADA are governed by 
Title I of the ADA, and the rules with respect to employment disputes arising 
under Section 504 are the same as those under Title I. Employment issues do 
not really fall under the heading of postsecondary education cases; even 
though the plaintiff employees may have been employed at postsecondary 
educational institutions there are no special issues relating to employment in 
the postsecondary education context that are not governed by general em- 


ployment rules. Nevertheless, for the sake of convenience, it should be men- 
tioned that at least two cases were filed during 1997 in which employees of 
postsecondary educational institutions claimed to have been discriminated 
against on the basis of disability: Kacher v. Houston Community College Sys- 
tem,* and Schnake v. Johnson County Community College.° In both of 
those cases, the plaintiffs filed motions for summary judgment. In both cases, 
the motions were denied due to the presence of a variety of disputed issues of 
material fact, and thus neither case is significant at this juncture. 


CONCLUSION 


1997 was a relatively uneventful year with respect to cases alleging dis- 
crimination in the context of postsecondary educational institutions. Cases 
involving students with learning disabilities seemed to dominate the field in 
this area. This may very well portend the wave of the future.*’ 





123 F.3d 446 (7th Cir. 1997). 

Id. at 455. 

974 F. Supp. 615 (S.D. Tex. 1997). 
961 F. Supp. 1478 (D. Kan. 1997). 

. Note that two other cases involving alleged discrimination against persons with 
disabilities were decided in 1997. One case, Nedder v. Rivier College, 972 F. Supp. 81 
(D.N.H. 1997), was previously discussed at length in the 1996 review of cases in this jour- 
nal. See Tucker, supra note 32, at 247. In the second case, Mendez v. Reynolds, 665 
N.Y.S.2d 402 (N.Y. Sup. Ct. 1997), the court held that a college could not arbitrarily 
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change graduation requirements after students had been told that the requirements were 
otherwise. The case involved students with learning disabilities who had been informed by 
the faculty and administration that they would not be required to pass the City University 
of New York Writing Assessment Test (CWAT). Subsequently, the administration at the 
Eugenio Hostos de Maria Community College changed the policy and prevented the plain- 
tiffs from graduating. The court relied on Matter of Blank v. Board of Higher Education, 
273 N.Y.S.2d 796 (N.Y. Sup. Ct. 1966), in holding that a student who has been advised by 
instructors and guidance counselors to take certain courses cannot be prevented from grad- 
uating because she did not take other courses. 
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HAZING LITIGATION IN USS. 
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I. INTRODUCTION 


Had he been so privileged, or we, William Congreve, one of Britain’s great 
playwrights, may have written one of his most famous lines thusly: Hell Night 
hath no fury like a Pledge Scorned . . . or Injured.' “Hell Night,” the term 





* Gregory E. Rutledge, J.D./M.A.M.C., University of Florida (1992), is in graduate 
school at the University of Wisconsin-Madison. Emerson Carey, Jr., J.D., University of 
Miami (1985), the national case manager for Omega Psi Phi Fraternity, Inc. practicing in 
Atlanta, Georgia, commissioned an earlier draft of this article. Meg S. Pekarske provided 
valuable research and editorial assistance for this project. She is a second-year law student 
at the University of Wisconsin-Madison, and will receive her J.D. in 2000. She is a graduate 
of Edgewood College (1997). 

1. This quotation is a variation of a line in Act III of William Congreve’s dramatic 
play “The Mourning Bride” (1697). The original quotation is as follows: “Heaven has no 
rage like love to hatred turned, Nor hell a fury like a woman scorned.” 
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universally known to describe the culmination of the campus-wide week of 
initiation in Greek fraternal organizations, known as Rush Week? among 
United States colleges and universities, instills no small amount of fear into 
those educational and fraternal administrators looking out upon the mix of 
eager pledges. 

The periodical fear is also an escalating one for national fraternities, which 
have witnessed, over the last three decades, a massive upswing in civil and 
criminal litigation for the many injuries—and too often deaths—occurring to 
collegiate initiates.* The litigation has grown in direct proportion to the ris- 
ing tide of hazing-related injuries and deaths, many of which started in the 
1980s. Notwithstanding coordinated efforts to reduce the prevalence of haz- 
ing as a rite of passage in the collegiate system through the adoption of anti- 
hazing policies by both the collegiate system and many national fraternities 
and sororities, the suspension of local Greek chapters for hazing violations, 
and the dismantlement of pledging altogether via Greek and pedagogical fiat, 
the number of cases, and the size of successful plaintiffs’ verdicts, has frus- 
trated national fraternities and sororities* with increasing cost and regularity. 
Adding to the frustration is the relative immunity of colleges and universities, 
even for accidents occurring on their campuses. 


Furthermore, the relatively recent phenomenon of hazing litigation has 
left many courts struggling to balance the rights of the many parties con- 
cerned, old legal principles, more complicated social issues, and public policy 
considerations. As a result, some of the decisions against Greek organiza- 


tions, vis-a-vis colleges and universities, appear to be patently unfair, judi- 
ciously unsound, confusing, or all three. Educational law scholars are likewise 
split on whether the calculus of liability properly places the bulk of the civil 





2. See, e.g., Fraternity Hazing: Is that Anyway to Treat a Brother?, TRIAL, Sept. 1991, 


at 63 (hereinafter referred to as The Exchange Report); Susan J. Curry, Hazing and the 
“Rush” Toward Reform: Responses from Universities, Fraternities, State Legislatures, and 
the Courts, 16 J.C. & U.L. 93 (1989); Cheryl M. Bailey, Tort Liability of College, University, 
Fraternity, or Sorority for Injury or Death of Member or Prospective Member by Hazing or 
Initiation Activity, 68 A.L.R.4TH 228 (1987). 

3. As later discussed, hazing is both an academic and nonacademic phenomenon, 
frequently involving the same threats to the pledges seeking to weather the rite of passage 
into a desired civic organization or social club. Further, although primarily referencing 
collegiate hazing in the fraternities and sororities of the universities and colleges of the 
United States, hazing also occurs in high schools and junior high schools. See, e.g., Easler v. 
Hejaz Temple, 329 S.E.2d 753 (S.C. 1985) (addressing claim of thirty-seven-year-old man 
injured during initiation into civic organization); Darryll M. Halcomb, The Criminalization 
of Fraternity, Non-Fraternity and Non-collegiate Hazing, 61 Miss. L. J. 111 (1991) (discuss- 
ing different hazing locations as part of an argument for uniform punishment of academic 
and nonacademic hazing); R. A. Vinluan, Regulations as to Fraternities and Similar As- 
sociations Connected with Educational Institutions, 10 A.L.R.3d 389 (1967) (discussing reg- 
ulations of fraternities at colleges and universities and junior high and high schools). 

4. Although this article includes references to sororities, there are no reported cases 
involving injuries to females pledging to a sorority. However, some of the intra-fraternity 
decisions at the national level have nevertheless included both national fraternities and 
sororities, perhaps because of the great risks of injury during Hell Night. The expression 
“Greek organizations,” of course, refers to both sororities and fraternities. 
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liability on Greek organizations, and often on whether the legal principles 
used by courts to impose liability on Greek organizations and not colleges 
and universities have been properly applied. Some of these legal principles 
impinge upon rights construed from the Constitution. 

At any rate, the litigation continues, and the hodgepodge of primary and 
secondary authority places Greek organizations at a distinct disadvantage. In 
an effort to help Greek organizations, colleges and universities, students, par- 
ents, attorneys, and courts further refine and elucidate the proper path, this 
article will seek to canvas the many issues and precedents concerning hazing 
litigation, sort through and add context to them, and finally, provide critical 
analysis and suggestions to lessen liability to Greek organizations. 


A. Definition and Scope of Hazing 


Hazing has no easily ascertainable definition, largely because of the many 
forms it may take, and the increasing ingenuity of hazers° in devising new 
means of initiating pledges into Greek organizations. Hazing activities run 
the entire course of the alphabet from A to Z: from alcohol-blood poisoning® 
as the causa mortis or causa proxima of injuries to allegations of neo-Nazi 
symbolism and rituals’ to zoological events involving the torture of animals.* 





5. Hazers are not limited to officials of the local Greek chapters, but also involve 
alumni of the university or college, and sometimes even fraternity members in no way 
officially associated with the educational institution to which the chapter members belong. 
See, e.g., Bush v. Clark Atlanta Univ., No. 93-VS-70098A (Ga. Fulton Cty. Sup. Ct., 1995), 
and Ross v. Paine College, No. 96-RCCV-679 (Ga. Richmond Cty. Sup. Ct., 1997). Each of 
these cases involved a third party who was a member of the fraternity but never connected 
to the college or university directly or officially. 

6. See, e.g., Nisbet v. Bucher, 949 S.W.2d 111 (Mo. App. E.D. 1997), reh’g denied, 
June 3, 1997 (no citation available), transfer denied, August 19, 1997 (no citation available); 
Haben v. Anderson, 597 N.E.2d 655 (Ill. App. Ct. 1992) (dealing with the death of lacrosse 
club pledge); Seeberger v. Phi Kappa Psi Fraternity (No. 87-11903-G, 134th Jud. Ct. Tex. 
Sept. 1991); Quinn v. Sigma Rho Ch., Beta Theta Pi Fraternity, 507 N.E.2d 1193 (Ill. App. 
Ct. 1987); Ballou v. Sigma Nu General Fraternity, 352 S.E.2d 488 (S.C. 1986); Davies v. 
Butler, 602 P.2d 605 (Nev. 1979). Also, for non-hazing, alcohol-related deaths, see Foster v. 
Purdue Univ. Chapter, The Beta Mu of Beta Theta Pi, 567 N.E.2d 865 (Ind. Ct. App. 
1991); Andress v. Alpha Kappa Lambda Fraternity, 730 S.W.2d 547 (Mo. 1987) (en banc). 

7. Michael York, Gallaudet Student Alleges Hitlerite Hazing, LEGAL TIMEs, June 6, 
1994, at 6. 

8. Gary Taylor, Fraternities Face (Legal) Facts: Increasingly Vulnerable, Nat. L. J., 
Dec. 31, 1990, at 3. Apparently, as a result of considerable hazing activity, and conse- 
quently injury and death, the Travis County district attorney’s office instigated a sweeping 
grand jury investigation of the twenty-nine fraternities of the University of Texas at Austin. 
Id. Pursuant to this investigation, a Texas court ordered nine of the fraternities to produce 
records on initiation, which revealed, inter alia, animal torture, theft, and video-recorded 
sex between pledges and prostitutes. Jd. at 26. 

Hazing often takes on the guise of the bizarre. In one instance, the mutilation of 
animals during a pledge initiation interrupted by police intervention uncovered what re- 
minded the police officers of a Satanic ritual. Michael W. Gosk, From Animal House to No 
House: Legal Rights of the Banned Fraternity, 28 Conn. L. Rev. 167 (1995). In another 
ironic tragedy, a pledge ordered to dig his own grave died when the grave caved in on him. 
The Exchange Report, supra note 2. Moreover, pledges are often required to ingest or 
imbibe outrageous items, such as a mixture of beer, schnapps, coffee, tuna fish, eggs, and 
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Thus, it is no wonder dictionary definitions? fail to sufficiently encompass the 
possible range of conduct often pernicious, but so difficult to root out of, the 
collegiate and nonacademic environment. Who could forget the recent na- 
tional hazing incident in which video footage of Marines having metal pins of 
honor pounded into their chests was played on all of the major networks, and 
the hazing that sent the first female cadet of The Citadel packing?! Lest one 
might quickly tend to say fraternities at colleges and universities and the mili- 
tary have a rigorous tradition in place not found elsewhere, the initiation- 
related injury of a thirty-seven-year-old father of four children,'! and the 
criminal prosecution of a Boy Scouts troop leader for alleged lewd conduct 
with a minor in a “lollipop initiation”!* should give pause to such notions. 
Given this variety, the best definitional approach—and the one used for 
the remainder of this article—is to use an amalgam of terms from hazing 
statutes and cases reaching as broadly as possible. Though certainly inade- 
quate as an approach for drafting legislation because serious constitutional 
problems of due process and freedom of speech and association arise, one 





hotdogs. Supreme Court Finds Hazing Law Constitutional, Cut. DatLy L. BuLL., Apr. 16, 
1992, at 1. 

9. For example, Webster’s defines hazing as follows: “to initiate or discipline [fellow 
students] by forcing [them] to do ridiculous, humiliating, or painful things.” WeBsTER’s 
New Wor tp Dictionary 643 (2d ed. 1986). Ballantine’s defines hazing as “[h]orseplay 
and practical jokes perpetrated on a freshman student, or neophyte in an organization, by 
way of initiation or discipline.” BALLANTINE’s Law Dictionary 551 (3d ed. 1969). 

10. For the Marines hazing incident, see Nation in Brief: Penalties in ‘Blood Pinnings,’ 
ATLAN. J. & Const., July 12, 1997, at 8A; Dismissals are Urged in Hazing of Marines, N.Y. 
Times, March 29, 1997, at A10; Bill McAllister, Discharge is Recommended for Sergeant 
Involved in Marine Wing-Pinning Ritual, Wasn. Post, July 12, 1997, at A7; Tom Bowman, 
Sergeant Faces Discharge in Marine ‘Blood Pinning’; Tom Bowman, 9 Others to Receive 
Lesser Punishments, BALTIMORE Sun, July 12, 1997, at 4A. For information on The Cita- 
del hazing, see Citadel Disciplines 10 in Female Cadet’s Hazing, THE REcorp, Mar. 11, 
1997, at All; Cadet Hazing at the Citadel Must Be Stopped, ASHEVILLE C1TIZEN-TIMES, 
Dec. 23, 1996, at A8; Bruce Smith, Citadel Punishes Cadet in Hazing; Three Student Of- 
ficers Are Relieved of Duties, Rocky MounrtTAIN NEws, Dec. 15, 1996, at 46A. 

11. Easler v. Hejaz Temple, 329 S.E.2d 753 (S.C. 1985). In Easler, the plaintiff, de- 
scribed as a very athletic man, injured himself while negotiating the “mattress rotating 
barrel trick.” Jd. at 755. This hazing activity involved sliding down a metal board onto some 
mattresses and then climbing over a barrel while members fun-paddled the initiates, or 
helped them when they fell. /d. Easler fell and his head struck the barrel, causing neck 
damage, and he brought a negligence action against the local chapter, an unincorporated 
association, and the incorporated national office, against which he won a jury verdict. Id. 
at 753-55. 

12. People v. Feuling, 411 N.E.2d 1106 (Ill. App. Ct. 1980). The “lollipop initiation” 
involved chicanery on blindfolded pledges, who are directed to stick out their tongues, 
which touches another’s arm or hand, and just as the blindfold is being removed, another 
Boy Scout appears to be replacing his pants, which leads the initiate to think his tongue 
touched their butt. Jd. at 1106-07. The court found the evidence insufficient to support the 
trial court conviction, and, in dicta, stated the conduct was not lewd even if the facts were 
true because it does not excite the senses, but disgusts them. 7d. at 1109. 
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commentator’s group definition of hazing, encompassing educational hazing 
at all levels, follows:'% 


Legislative Definitions 


(1) .. . [A]ny pastime or amusement, engaged in by students or 
other people in schools, academies, colleges, universities, or other edu- 
cational institutions of the state, or by people connected with any of the 
public institutions of the state, whereby such pastime or amusement was 
had for the purpose of holding up any student, scholar, or individual to 
ridicule for the pastime of others; (2) subjecting a person to bodily dan- 
ger or physical harm or a likelihood of bodily danger or physical harm; 
and (3) the forcing or requiring of another person, with or without the 
consent of the other person and as a condition of association with a 
group or organization, to perform an act that creates a substantial risk 
of bodily injury.'* 


Judicial Definitions 


(1) [T]he striking, laying hands upon, treating with violence, or of- 
fering to do bodily harm with the intent to punish or injure or other 
treatment of a tyrannical, abusive, shameful, insulting, or humiliating 
nature; (2) the subjecting of a freshman or fraternity pledge to treat- 
ment intended to put one in a ridiculous or disconcerting position; (3) 
the intimidation of a person by physical punishment; (4) a word which 
incorporates treatment from the wearing of a “beanie cap” to perma- 


nent disfigurement of the body; and . . . (5) any act or series of acts 
which cause, or are likely to cause, bodily danger or physical harm, or 
mistreatment by planning stunts or practice abusive or ridiculous tricks 
that subject an individual to personal indignity or ridicule.'> 


It should be noted that while the above definitions refer to bodily harm, haz- 
ing is not limited to actual physical injury in all states. Mental hazing also 
constitutes a crime in some states.!© 


B. Statistics: Rapid Growth of Greek Organizations in the 1980s 


The explosion of litigation, as mentioned earlier, is concomitant with an 
escalation of interest in Greek organization membership. In the first one-half 
of the 1980s, membership in Greek organizations grew by one hundred and 
fifty thousand.'!? By 1988, four hundred thousand students were active in 
Greek organizations in the six thousand or so chapters nationwide, one hun- 





13. Frank J. Wozniak, Annotation, Validity, Construction, and Application of “Haz- 
ing” Statutes, 30 A.L.R.STH 683 (1993). 

14. ITd. at 690 (citing ILL. Comp. Stat. ch. 144, par. 222 (West 1989); Or. Rev. STAT. 
§ 163.197; IND. CopbE § 35-42-2 (1993)). 

15. Id. (citing People v. Lenti, 253 N.Y.S.2d 9 (1964), citing Kentucky Military Insti- 
tute v. Bramblet, 164 S.W. 808 (Ky. 1914)). 

16. Halcomb, supra note 3, at 123-29. 

17. Kenneth E. Barfield, Hazing: Provide Definitions and Criminal Penalties, 5 Ga. 
St. U. L. Rev. 330 (1988). 
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dred thousand of which were replacing graduates each year.'* Thus, about 
one million students proceed through the Greek system each decade, with 
approximately eighty percent of all Greek chapters nationally affiliated." 


C. The Parties: Plaintiffs, Defendants, and Concerned Others 


As the membership of Greek organizations increases, so does the number 
of students involved in the pledging process. As a result, a number of parties 
find themselves on the periphery of civil liability. The plaintiffs consist of 
students who suffer injuries during the initiation and parents suing on behalf 
of children who die as a result of the initiation activities.2? However, some- 
times even neighbors become involved when the initiation ceremonies, for 
example, become a raucous nuisance. 

As for the defendants, plaintiffs have flung their nets both far and wide.?! 
As a matter of course, the local Greek chapters, both on- and off-campus, 
and the involved members”? are among the first parties that plaintiffs’ attor- 
neys will consider. In attaching liability to local Greek chapters for alcohol- 
related hazing injuries, courts analogize the local chapter to a social host, 
albeit one exercising unique powers of authority and coercion.”? Given the 
unincorporated association status of the Greek chapters, their limited re- 
sources, and the limited resources of the members, such gestures may be 





18. Byron L. Leflore, Jr., Alcohol and Hazing Risks in College Fraternities: Re-evalu- 
ating Vicarious and Custodial Liability of National Fraternities, 7 Rev. Liric. 191, 192-93 
(1988). 

19. Id. at 192. 

20. In one instance, both the student pledge and his mother brought suit for hazing 
activities when she discovered he was bound and unable to obtain life-sustaining medica- 
tion, and she, with the help of a sympathetic member, had to go into a fraternity house to 
rescue her son. 17 No. 4 Verpicts, SETTLEMENTs & Tactics 140 (Apr. 1997) (citing 
Montoya v. Phi Kappa Tau Fraternity, No. 96-CV-287 (Boulder Cty. Dist. Ct. Colo. 1997)). 
Some of the fraternity members attempted to block their path after she retrieved her son, 
but fortunately she was able to get his medication to him in time and he suffered no perma- 
nent injury. Jd. at 141. However, the Montoya case does present, because of the conduct of 
the fraternity members, one of the few instances where a plaintiff sought recovery in tort 
on the theories of assault and battery, false imprisonment, civil conspiracy, and defama- 
tion, among others. Jd. 

21. One commentator refers to the tactic of suing everyone even remotely connected 
to the action as an “umbrella suit.” Bailey, supra note 2. 

22. Liability to members are limited to those who actively participated in, planned, or 
sanctioned the injurious conduct. Marshall v. University of Del., 1986 WL 11566, at *16 
(Del. Super. Ct. 1986); Leflore, supra note 18, at 196. 

23. See infra notes 146-182 and accompanying text; see also Robert T. Mills, Ex- 
panding Illinois Tort Liability in the Context of Fraternity Hazing: Quinn v. Sigma Rho 
Chapter of Beta Theta Pi Fraternity, 12 S. ILL. U. L. J. 695 (1988). On a variation of this 
principle, the court in Nisbet v. Bucher, 949 $.W.2d 111 (Mo. App. E.D. 1997), reh’g de- 
nied, June 3, 1997 (no citation available), transfer denied, August 19, 1997 (no citation avail- 
able), held the plaintiff not to be a social guest (i.e. the defending fraternity was found not 
to be a social host) because of the coercive conduct. For cases designating local Greek 
chapters social guests in the non-hazing context, see, e.g., Alumni Ass’n, Delta Zeta Zeta of 
Lambda Chi Alpha Fraternity v. Sullivan, 535 A.2d 1095 (Pa. Super. Ct. 1987); Andres v. 
Alpha Kappa Lambda Fraternity, 730 S.W.2d 547 (Mo. 1987). 
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nothing more than a mechanism for linking the immediate arm of the na- 


tional Greek organizations to an agency theory seeking to tap into their deep 
pockets.*4 


One of the most desirable class of defendants is the pool of national frater- 
nities, who offer their membership a variety of benefits from leadership op- 
portunities, improved academic performance, higher self-esteem, 
professional networking opportunities, and the esprit d’ corp associated with 
close, almost filial, friendship and common cause.?> While the courts explic- 
itly and implicitly hold the national Greek organizations to be the central 
governmental tool for the chapters,*° one scholar argues this orientation is 


incorrectly inverted, and states that it is the national fraternities at work for 
the locals.?’ 


The other related, but distinct, entity associated with Greek organizations 
is the alumni association. Often incorporated, the alumni association pro- 
vides the sorority and fraternity houses at which the local Greek members 
reside.?8 Courts have rarely imposed liability on alumni associations on the 
theory that landlords have no duties coextensive with their duties as lessors 
to supervise parties held on the premises of the local chapters.”? Courts have 
been even more reluctant to attach liability predicated on agency theory, and 
have tended to find that alumni associations are not principals for local chap- 
ters.*° Although not affiliated with Greek organizations, other social drinking 





24. Leflore, supra note 18. 


25. Robert D. Bickel & Peter F. Lake, Reconceptualizing the University’s Duty to Pro- 
vide A Safe Learning Environment: A Criticism of the Doctrine of In Loco Parentis and the 
Restatement (Second) of Torts, 20 J.C. & U.L. 261 (1994); Jennifer L. Spaziano, /t’s All Fun 
and Games Until Someone Loses an Eye: An Analysis of University Liability for Actions of 
Student Organizations, 22 Pepe. L. Rev. 213 (1994); The Exchange Report, supra note 2 at 
63; Leflore, supra note 18, at 210. 


26. See, e.g., Quinn v. Sigma Rho Chapter of Beta Theta Pi Fraternity, 507 N.E.2d 


1193 (Ill. App. Ct. 1987); Ballou v. Sigma Nu General Fraternity, 352 S.E.2d 488 (S.C. App. 
1986). 


27. Leflore, supra note 18, at 205-06. The importance of this distinction, if accepted by 
the courts, would be to vitiate the agency link running from the local chapters to the na- 
tional Greek organizations, giving the latter de facto immunity in all but the most discern- 
able cases of national involvement. 


28. Thomas v. Lamar Univ., 830 S.W.2d 217 (Tex. Ct. App. 1992); Foster v. Purdue 
Univ., 567 N.E.2d 865 (Ind. Ct. App. 1991); Marshall v. University of Del., 1986 WL 11566 
(Del. Super. Ct. Oct. 8, 1986) (noting an order partially granting and partially denying 
summary judgment for the local and national fraternity, university, and the alumni associa- 
tion); Stein v. Beta Rho Alumni Ass’n, Inc., 621 P.2d 632 (Or. Ct. App. 1980) (involving a 
business invitee attacked and injured as a result of a drunken assault). See also Alumni 
Ass’n v. Sullivan, 535 A.2d 1095 (Pa. Super. Ct. 1987) (addressing alumni association sued 
in its capacity as landlord for damage done to the fraternity house through a fire begun by 
a member of another fraternity). 

29. Stein, 621 P.2d 632. 


30. Thomas, 830 S.W.2d 217; Foster, 567 N.E.2d 865; Marshall, 1986 WL 11566; Stein, 
621 P.2d 632. 
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clubs comprised of college students have likewise been sued for hazing inju- 
ries and deaths.*! 

Finally, universities and colleges are the last set of defendants involved in 
hazing litigation. However, these secondary institutions have virtually de 
facto immunity arising from the demise of the in loco parentis legal precept in 
the 1960s.°? Despite a few key cases often cited by scholars who disagree with 
the lack of secondary institution accountability for hazing incidents, universi- 
ties and colleges remain immune from liability.4* Universities and colleges 
have this relative immunity despite exercising virtually no control to totally 
interdicting Greek organizations among their students.** However, some col- 
leges and universities are actively seeking to enact legislation in conjunction 
with other anti-hazing groups.*° The preeminent independent groups active 
in this area include the Committee to Halt Useless College Killings 
(CHUCK), The Exchange, and Mothers Against Drunk Driving (MADD).*° 


D. The History of Hazing 


Hazing is far from being just an American phenomenon. Although this is 
speculative, hazing likely dates back to pre-historic periods when, for exam- 





31. Davies v. Butler, 602 P.2d 605 (Nev. 1979); Haben v. Anderson, 597 N.E.2d 655 
(Ill. App. Ct. 1992). 

32. See Thomas, 830 S.W.2d 217; Cerra v. Fex Fraternity, 393 N.W.2d 547 (Wis. Ct. 
App. 1986); Marshall, 633 A.2d 370; Bickel, supra note 25, at 211; Spaziano, supra note 25, 
at 225; Curry, supra note 2; Tia Miyamoto, Liability of Colleges and Universities for Injuries 
During Extracurricular Events, 15 J.C. & U.L. 149 (1988); School Responsible for Students: 
Plaintiff, Cut. DatLy L. BuLt., Jan. 6, 1988, at 3; Leflore, supra note 18, at 211; York, supra 
note 7. 

33. Furek v. University of Delaware, 594 A.2d 506 (Del. 1991); Mullins v. Pine Manor 
College, 449 N.E.2d 331 (Mass. 1983); Bickel, supra note 25; Leflore, supra note 18. 

34. For secondary institutions banning Greek organizations, see The Exchange Report, 
supra, note 2. By and large, most of the colleges and universities promulgate anti-hazing 
regulations, and some even require Greek organizations to execute hold harmless clauses. 
Bush v. Clark Atlanta Univ., No. 93-VS-70098A (Ga. Fulton Cty. Super. Ct. 1995); Ross v. 
Paine College, No 96-RCCV-679 (Ga. Richmond Cty. Super. Ct. 1997); In re Mu Chapter, 
Colgate Univ., 176 A.D.2d 11 (N.Y. App. Div. 1992); Quinn v. Sigma Rho Ch., Beta Theta 
Pi Fraternity, 507 N.E.2d 1193 (Ill. App. Ct. 1987); Furek, 594 A.2d 506; Buttny v. Smiley, 
281 F. Supp. 280 (D. Col. 1968); Carey Goldberg, A Drinking Death Rattles Elite M.I.T.; 
Latest Fraternity Party Case Underscores Nationwide Problem, N. Y. TimEs, Oct. 1, 1997, at 
A12; Curry, supra note 2; York, supra note 7; James A. Duffy, Northeastern Student Says 
Fraternity Hazed Him; Phi Gamma Pi Suspended After Complaint of Beating, B. GLOBE, 
Oct. 7, 1997, at E8. 

35. Barfield, supra note 17. 

36. CHUCK, founded by a mother of a twenty-year-old hazing victim, has been track- 
ing deaths since the late 1970s, and has been a source of information for those researching 
hazing issues. Barfield, supra note 17. The Exchange, located in Atlanta, Georgia, is a 
resource with a database collecting case reports, research, pleadings, and listings of expert 
witnesses, for cases involving hazing injuries and deaths. The Exchange Report, supra note 
2. MADD, of course, is one of the most recognized names in the country. Taylor, supra 
note 8. In addition, several consortia of national fraternities—the Fraternity Insurance 
Purchasing Group (FIPG), the National Intrafraternity Conference, and the Council of 
Presidents of the National Pan-Hellenic Council also are active in this area. The Exchange 
Report, supra note 2; Taylor, supra note 8. 
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ple, a Spartan or Tunisian boy sought to pass into manhood as a soldier for 
his country. Hazing rituals have been dated back to the Middle Ages in Eu- 
rope.*? However, according to one scholar, the form and degree of violence 
involved in hazing practices is unique to the United States.* The stated pur- 
pose behind modern hazing practices is the proverbial birth by fire in which 
the pledge who successfully withstands the hazing thus proves his or her 
worth. This process also enables the Greek chapter to establish unity among 
the pledges,*° and hence reinforce and ensure the future of the fraternity. 

With these deep roots in tradition, hazing not only arose as the initiation 
norm for North American colleges and universities, but has its place in other 
segments of society too. Hazing occurs among our youngest members of soci- 
ety, where it has also presented a problem for institutions concerned with the 
often extreme conduct of hazers. Courts have been concerned with the prob- 
lem of regulating fraternities in high schools and junior high schools for de- 
cades.*° Before the recent spate of hazing liability cases that started in the 
late 1970s, virtually all of the statutes or administrative regulations address- 
ing hazing involved secondary schools, the thought then being that collegiate 
fraternities and sororities were less dangerous and corruptive.*! Under this 
rationale, virtually no proponent of students’ rights succeeded in challenging 
rules or regulations as to fraternities. 

Outside of the controlled academic structure, hazing also has its niche. The 
Marine hazing scandal disturbed our nation substantially, if the wide ranging 
hue and cry of the media and elected officials count for anything.** It comes 
as no surprise to see local troops of the Boy Scouts of America** and adult 


organizations hazing prospective members,*° including in the employment 
context.*° 





Halcomb, supra note 3, at 112, n. 4. 

Id. 

The Exchange Report, supra note 2, at 63. 

Vinluan, supra note 3. Vinluan reports Waugh v. Board of Trustees, 237 U.S. 589, 
35 S. Ct. 720 (1915) as the catalyst for the wave of statutes and litigation granting schools 
the ability to regulate fraternity and sorority conduct. 

41. Vinluan, supra note 3. 

42. Id. Courts granted schools this jurisdiction on the basis of the inherent power of 
schools to implement general and discretionary regulations. /d. The rules or on-site regula- 
tions have ranged from statutes forbidding, or authorizing to forbid, membership in frater- 
nities or sororities, even secret ones, to rules prohibiting participation in extracurricular 
activities or receipt of honors. Jd. These statutes would apply to public institutions only 
because of a state’s inherent power in regulating state-financed schools. /d. In some rare 
instances, however, courts have been unwilling to go so far as to infringe on parental au- 
thority by passing regulations reaching into summer activity, or requiring a written pledge 
against joining fraternities as a prerequisite to admission, and have struck down these ac- 
tions. Id. 

43. See, e.g., Nation in Brief: Penalties in ‘Blood Pinnings,’ supra note 10. 

44. People v. Feuling, 411 N.E.2d 1106 (Ill. App. Ct. 1980). 

45. Easler v. Hejaz Temple, 329 S.E.2d 753 (S.C. 1985). 

46. Halcomb, supra note 3. Halcomb based his proposal for state and federal anti- 


hazing laws in part on the disparate treatment and enforcement of nonacademic hazing. 
Id. at 111. 
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1. Hazing and Alcohol 


If the hazing activities were limited to embarrassment, verbal abuse, 
pranks, and the like, then much of the concern national fraternities have to- 
day would likely be less virulent. Unfortunately, though, the now-storied haz- 
ing tradition has an inseparable link to alcohol, which itself has a long and 
extensive treatment under the common laws of the various states. Under the 
common law, it has long been the practice of courts not to hold individuals 
who furnished alcohol liable for so doing, notwithstanding the subsequent 
consequences. For example, Illinois, one of the states with the most litigation 
in the area of fraternity hazing, has obeyed this common law approach to 
furnishing alcohol for more than one hundred years.*’ The raison d’ étre for 
this rule is the belief that the voluntary drinking, not the furnishing, served as 
the proximate cause to the ensuing injury, because intoxication follows from 
the imbibing, not the receipt, of alcohol.** 

As one might have expected with the rising use of alcohol among today’s 
college population,* the escalation of alcohol-related injuries among youths 
prompted a legislative reaction, especially when the majority of automobile 
accidents among high school and college students result from legal intoxica- 
tion, and ninety percent of all hazing deaths involved extreme alcohol con- 
sumption.°° Legislators began to enact dram shop acts to address this serious 
problem by seeking ways to hold the very source, commercial vendors, civilly 
accountable for negligently providing alcohol to persons—again, minors and 
intoxicated persons—incapable of exercising proper judgment.*! 

While legislatures and the common law have not spread this theory to en- 


compass those providers of alcohol who are merely social guests,°? a unique 
jurisprudence has arisen specifically for the hazing context creating an excep- 
tion to the longstanding rule.*? 





47. Mills, supra note 23, at 695. Mills reports, at footnote 1, the earliest Illinois case 
setting this precedent to be Cruse v. Aden, 20 N.E. 73 (ill. 1889), and that Illinois held 
steadfast to this approach even where other jurisdictions drew exceptions when the recipi- 
ent was a minor or person obviously intoxicated. Jd. at 69S. 

48. 45 Am. Jur. 2D Intoxicating Liquors § 553 (1969). 

49. It was reported in 1988 that high school and college drivers constituted forty-four 
percent of all fatal motor vehicle accidents, while logging just twenty-nine percent of the 
nation’s annual mileage. Leflore, supra note 18, at 197. 

50. Leflore, supra note 18, at 197. See also Student Who Had Tried to Join Fraternity 
Says Heavy Drinking Required, Wisc. St. J., Aug. 31, 1997, at 6A. 

51. Mills, supra note 23, at 698. In 1988, there were twelve states with dram shop acts. 
Id. For a more accurate account of the states with such acts, see Halcomb, supra note 4. 

52. Andres v. Alpha Kappa Lambda Fraternity, 730 S.W.2d 547 (Mo. 1987) (noting 
Missouri statutes section 537.053 applies only to commercial vendors, not social hosts); 
Mills, supra note 23, at 699. But see Alumni Ass’n, Delta Zeta Zeta of Lambda Chi Alpha 
Fraternity v. Sullivan, 535 A.2d 1095 (Pa. Super. Ct. 1987) (holding a fraternity to be a 
social host potentially liable for negligently furnishing alcohol to a minor where such was 
the proximate cause of the wrong. 

53. Sullivan, 535 A.28 1095. See also Montoya v. Phi Kappa Tau Fraternity, No. 96- 
CV-287 (Boulder Cty. Dist. Ct. Colo. 1997); 17 No. 4 Verpicts, SETTLEMENTS & TACTICS 
140 (Apr. 1997); Nisbet v. Bucher, 949 S.W.2d 111 (Mo. App. E.D. 1997), reh’g denied, 
June 3, 1997 (no citation available), transfer denied, August 19, 1997 (no citation available); 
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2. Judicial and Legislative History 


The first reported civil case in which a plaintiff sought recovery for hazing 
injuries appears in 1979 and arises out of Nevada.>* Since then, civil and crim- 
inal cases have been reported regularly, and have occurred in a number of 
states and all the regions of the country.*> Most of the litigation comes out of 
Illinois, but there have been important decisions in South Carolina and Dela- 
ware. While some of the cases have been resolved in favor of Greek organi- 
zations and universities, most of the cases regularly recognize a duty on 
Greek organizations arising out of hazing practices. Some of the latest cases 
have involved fairly substantial settlements. 

Hazing has been the subject of legislative and regulatory efforts in the 
United States for a long period of time. In 1874, Congress passed a regula- 
tion interdicting hazing in the United States Naval Academy and making it a 
criminal offense for anyone to violate the law.*° The rationale articulated by 
Congress for the statute was the tendency of the persons doing the hazing to 
be cruel and sadistic bullies who enjoy inflicting torture upon the pledges.>’ 
The individual states have been relatively slow in enacting anti-hazing legisla- 
tion. The first state to pass an anti-hazing statute, Illinois, did not do so until 
1901.58 The present bevy of states with active anti-hazing legislation arose 
precipitously after hazing deaths spiked upward in the 1980s.°? Concomitant 
with the increased statutes came challenges to the acts on the grounds of 
unconstitutionality. In one instance, the challenge apparently succeeded, 
although the opinion is not clear in holding just so, and ostensibly overturned 
a prior decision in the same case.®° In all of the other cases, however, consti- 
tutional challenges on the grounds of vagueness and overbreadth have 





Haben v. Anderson, 597 N.E.2d 655 (Ill. App. Ct. 1992); Seeberger v. Phi Kappa Psi Fra- 
ternity, No. 87-11903-G (134th Jud. Ct. Tex. Sept. 1991), 11 No. 12 VerRpicts, SETTLE- 
MENTS & Tactics 412 (Dec. 1991); Quinn v. Sigma Rho Chapter of Beta Theta Pi 
Fraternity, 507 N.E.2d 1193 (Ill. Ct. App. 1987); Ballou v. Sigma Nu General Fraternity, 
352 S.E.2d 488 (S.C. 1986); Davies v. Butler, 602 P.2d 605 (Nev. 1979). 

54. Davies, 602 P.2d 605. 

55. The other states in which civil hazing cases have been reported are, in alphabetical 
order: Colorado, Delaware, Illinois, Missouri, New York, South Carolina, and Texas. Un- 
reported cases for this article have also been found in Georgia and Wisconsin. 

Halcomb, supra note 3, at 117. 

Id. 

Id. at 118. 

Id. at 119. 

In People v. Lenti (Lenti I), 253 N.Y.S.2d 9 (N.Y. Co. Ct. 1964), and People v. 
Lenti (Lenti II), 260 N.Y.S.2d 284 (N.Y. Co. Ct. 1965), the superior court faced a challenge 
to the constitutionality of Section 1030 of the Penal Code of New York on the grounds of 
vagueness. The defendants were indicted for hazing several student pledges of Omega 
Gamma Delta Fraternity. Lenti I, 253 N.Y.S.2d at 11. In the first holding, Judge Albert A. 
Oppido held the statutory language not vague on the ground criminal statutes do not need 
to define each instance of conduct covered, but could address a range of conduct. /d. at 13. 
In Lenti II, Judge James L. Dowsey, Jr., hearing the same argument and pointing out Lenti 
I to be a decision on a preliminary motion, held the statute unconstitutional because the 
term “participants” was large enough to include the violators and the pledges. Lenti II, 
260 N.Y.S.2d at 286-88. 
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failed.®! But, as one professor points out in review of Illinois’ revised hazing 
act enacted in 1995, there may be more successful challenges as states grapple 
with hazing inside their borders. 

There is little uniformity among the statutes passed to address hazing. For 
example, some states punish mental hazing while others do not, a handful 
provide for civil remedies, and some allow consent as a defense while others 
do not.® Furthermore, as pointed out earlier, definitions are widely scattered 
in these statutes as legislatures sought to confront hazing in its myriad of 
manifestations.™ Finally, while most punish hazing as a misdemeanor, there 
are a few states where hazing is punishable as a felony.® 


II. Hazinc INJURIES AND LITIGATION 
A. Legal Principles Involved 


1. Plaintiffs’ Theories of Recovery 


In the civil law context, a variety of theories have been used by plaintiffs 
intent on recovering. The most basic theory is the charge of direct negligence 
on one of the defendants. The claim usually amounts to the statements that 
the national Greek organizations and the universities and colleges negligently 
failed to supervise the local chapter to prevent hazing.®° Negligence per se 
may also be alleged when a defendant has broken a statute or ordinance.*’ 





61. People v. Anderson, 591 N.E.2d 461 (Ill. 1992); State v. Allen, 905 S.W.2d 874 
(Mo. 1995). Courts have likewise found constitutional anti-hazing regulations enacted by 
colleges an¢ universities. Buttny v. Smiley, 281 F. Supp. 280 (D. Colo. 1968). The plaintiffs, 
students of the university in that case, challenged the regulation on the grounds of vague- 
ness, overbreadth, and freedom of speech (prior restraint). Jd. at 282-83. 

62. Timothy P. O’Neill, State’s New Hazing Law Has Its Hazards, Cut. DAILY L. 
BuL-., Nov. 10, 1995, at 5. With the 1995 act, the Illinois legislature sought to correct the 
lack of a mens rea and vagueness as to injuries. Jd. However, the new act leaves out an 
actus reus, which leaves no tool of discernment between dangerous hazing and non-threat- 
ening activities, giving rise to due process, overbreadth, vagueness, and First Amendment 
concerns. /d. One wonders, though, whether Professor O’Neill’s examples supporting the 
unconstitutionality of the new act (e.g., requiring pledges to drive the elderly, baking cook- 
ies for some good cause, or rallying for more diversity in hiring practices) would fall on 
death ears as the courts may chose to follow the path of People v. Anderson and construe 
the act to have implicit in its requirements an element of dangerousness. 

63. Halcomb, supra note 3, at 123-28. 

64. See supra note 9. 

65. O'Neill, supra note 62. 

66. See, e.g., Montoya v. Phi Kappa Tau Fraternity, No. 96-CV-287 (D. Colo. 1997), 17 
No. 4 Verpicts, SETTLEMENTS & Tactics 140 (Apr. 1997); Nisbet v. Bucher, 949 S.W.2d 
111 (Mo. App. E.D. 1997), reh’g denied, June 3, 1997 (no citation available), transfer de- 
nied, August 19, 1997 (no citation available); Haben v. Anderson, 597 N.E.2d 655 (Ill. App. 
Ct. 1992); Seeberger v. Phi Kappa Psi Fraternity, No. 87-11903-G (134th Jud. Ct. Tex. Sept. 
1991), 11 No. 12 VeRrpicrs, SETTLEMENTs & Tactics 412 (Dec. 1991); Quinn v. Sigma 
Rho Chapter of Beta Theta Pi Fraternity, 507 N.E.2d 1193 (Ill. Ct. App. 1987); Ballou v. 
Sigma Nu General Fraternity, 352 S.E.2d 488 (S.C. 1986); Davies v. Butler, 602 P.2d 605 
(Nev. 1979). 

67. Davies v. Butler, 602 P.2d 605 (Nev. 1979) (holding negligence per se allegation 
barred by precedent not allowing plaintiff to plead such based on an ordinance). 
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Beginning with negligence as the underlying premise, plaintiffs usually seek 
to impose liability under one of several specialized theories. 

The specialized theory most successful for plaintiffs is social host liability. 
Under the common law, social hosts were not liable for the furnishing of 
alcohol as social hosts.® Since its first use in Davies v. Butler, where a court 
recognized liability if the pledge was coerced into drinking in excess, several 
courts have looked to this very same rationale in applying negligence princi- 
ples to the civil hazing matters before them.® 

Questions of custodial liability, particularly regarding the liability of uni- 
versities and colleges, also stem from claims of negligence. Custodial liability 
is a form of agency in which a duty arises on a party by the nature of the 
relationship with a second party giving rise to a duty to protect the second 
party.’”” In the 1970s, in loco parentis’' was eradicated as a means of impos- 
ing liability on universities and colleges, and universities and colleges have 
been held to have no custodial duty to students for acts of other students.’2 
The resulting de facto immunity leads some scholars to dispute the conclusion 
that custodial liability was the basis on which courts originally imposed liabil- 
ity, and believe courts should still be more willing to impose liability on uni- 
versities and colleges just as they do Greek organizations.”? These scholars 
are heartened by such decisions as Furek v. University of Delaware’*+ and 
Marshall v. University of Delaware’ where the court, at least in the hazing 
context, was willing to find the university liable for hazing injuries. 

The law of agency, as articulated in Restatement (Second) of Agency 
§ 250 (cmt. a), also figures significantly in many of the hazing cases. In these 
instances, the plaintiff alleges the Greek organization, the alumni association, 





68. See, e.g., Andres v. Alpha Kappa Lambda Fraternity, 730 S.W.2d 547 (Mo. 1987). 

69. See, e.g., Nisbet v. Bucher, 949 $.W.2d 111 (Mo. Ct. App. 1997); Thomas v. Lamar 
University—Beaumont, 830 S.W.2d 217 (Tex. App. Ct. 1992). 

70. RESTATEMENT (SECOND) oF Torts §§ 315-20 (1965) (imposing liability on actors 
where certain special relationships between two parties arise, although the general proposi- 
tion as articulated in § 315 is that absent these special relationships, no duty arises.). The 
special relationships are parent and child (§ 316), the master’s responsibility to control 
servants (§ 317), the responsibility of owners of lands and chattels to control licensees 
(§ 318), and the responsibility of those to protect third parties from persons in their charge 
with dangerous propensities (§ 319). A catch-all category also exists for other relationships 
giving rise to a danger to third parties (§ 320). RESTATEMENT (SECOND) OF Torts § 314A 
(1965S). 

71. In loco parentis, a term whose origin scholars attribute to Blackstone in 1770, was 
articulated by Blackstone as follows: “The father may also delegate part of his parental 
authority, during his life, to the tutor or schoolmaster, of his child; who is then ‘in loco 
parentis’ and has such a portion of the power of the parent committed to his charge, viz. 
That of restraint and correction as may be necessary to answer the purposes for which he is 
employed.” Bickel, supra note 25, at 263-64. 

72. Bickel, supra note 25. The case of Bradshaw v. Rawlings, 612 F.2d 135 (3d Cir. 
1979), cert. denied, 446 U.S. 909, 100 S. Ct. 1836 (1980) effectively eradicated in law paren- 
tis aS a means of imposing liability on colleges and universities. 

73. Id. at 273-76. 

74. 594 A.2d 506 (Del. 1991). 

75. 633 A.2d 370 (Del. Super. Ct. 1993). 
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the local Greek chapter, and sometimes the universities and schools to be 
vicariously liable for the acts of their agents, which are the student members, 
non-student members, and alumni.’”© For any of the theories of agency to 
stick, the plaintiff must establish that the master had a right to control the 
acts of the servant.’’ There are limitations to the scope of liability imposed 
under the law of agency. For example, it may be possible to establish that a 
purported agent has no such status, and is actually a volunteer, whose ability 
to bind the principal is more restricted.’”* Finally, where the agent’s acts are 
unauthorized, the principal will be liable for those acts if he, she, or it has 
held the agent out as its agent, does not repudiate the conduct immediately, 
and benefits from the acts.’”? Of course, the principal may also ratify the 
agent’s conduct either explicitly or implicitly by accepting the agent’s conduct 
as binding, although the principal must have some knowledge of the agent’s 
conduct and must take some affirmative action to ratify.*° 


Even landlord-tenant theory comes into play. Plaintiffs have alleged that 
universities and colleges have duties as landlords to protect students from 
dangerous conditions,*! including a responsibility to protect students from 
the criminal acts of third parties.** Alumni associations have also been al- 
leged liable on the grounds they, as owners of the premises, had a duty to 
protect those persons injured by the conduct of the members belonging to 
the Greek organizations.*> Plaintiffs have yet to win in a case where the court 
imposed liability solely or primarily because of the defendant’s status as a 
landlord. 





76. See, e.g., Ballou v. Sigma Nu General Fraternity, 352 S.E.2d 488 (S.C. 1986); 
Quinn v. Sigma Rho Ch., Beta Theta Pi Fraternity, 507 N.E.2d 1193 (Ill. App. 1987). It 
should be noted that custodial liability is considered a form of agency sufficient to impute 
liability although it requires direct negligence by the principal. Leflore, supra note 18 at 
208-10. The other three forms of agency are direct, where the principal demands a specific 
act, respondeat superior, and apparent authority. /d. at 206-08. Most of the cases involve 
allegations of either direct or custodial liability agency. 

77. RESTATEMENT (SECOND) OF AGENCY § 219 (1958); Easler v. Hejaz Temple, 329 
S.E.2d 753 (S.C. 1985). 

78. RESTATEMENT (SECOND) OF AGENCY § 225 (1958) (“One who volunteers services 
without an agreement for or expectation of reward may be a servant of the one accepting 
such services.”). 

79. RESTATEMENT (SECOND) OF AGENCY §§ 82-104 (1958). 

80. Id. See NAACP v. Clairborne Hardware, 458 U.S. 886, 102 S. Ct. 3409 (1982) 
(finding the principal must have knowledge of the conduct and make an effort to ratify the 
conduct before liability will ensue). 

81. Furek v. University of Del., No. C.A. 82C-SE-30, 1986 WL 2837 (Del. Super. Ct. 
Jan. 9, 1986) (Furek I); Furek v. University of Del., 594 A.2d 506 (Del. 1988) (Furek II); 
Miyamoto, supra note 32, at 170-74. 

82. Mullins v. Pine Manor College, 449 N.E.2d 331 (Mass. 1983). The Mullins court 
did not specifically rely upon landlord-tenant theory to affirm the plaintiff's verdict, but it 
did concentrate attention on the conditions of the grounds and whether the security system 
created a foreseeable risk of danger to the students. Jd. at 333-36. 

83. See, e.g., Stein v. Beta Rho Alumni Ass’n, Inc., 621 P.2d 632 (Or. Ct. App. 1980); 
Marshall v. University of Del., No. C.A. 82C-OC-10, 1986 WL 11566, at *16 (Del. Super. 
Ct. 1986). 
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Finally, miscellaneous tort theories in the form of assault and battery, def- 
amation, and false imprisonment have also been used. For example, a 
mother rescuing her son from a fraternity hazing in which he was denied life- 
sustaining medication was confronted, threatened, and verbally abused as she 
left.*4 


2. Defendants’ Theories of Non-Liability 


Though confronted with a plethora of plaintiffs’ theories attempting to im- 
pose liability, defendants have no dearth of defenses from which to choose. 
Most of the traditional defenses fail, though, largely because of the serious 
nature of hazing, and the extreme conduct on the part of some of the defend- 
ants in carrying out hazing activities. Thus, whereas Greek organizations 
may have once been able to claim a defense to furnishing alcohol on the 
ground that they are social hosts, courts have virtually abrogated this com- 
mon law defense in the hazing context.*> 

Perhaps the most common defense, which is found in the common law and 
in some anti-hazing statutes, is that of consent, whereby the defendant alleges 
the pledge knowingly agreed to participate in the hazing activity, and thus 
should not be able to recover.*° Courts have rejected the consent defense on 
the rationale that the pledge must fully appreciate the specific and profound 
nature of the danger to which he or she consents, and one hardly consents to 
serious bodily injury or death.*’ 

A closely related concept, assumption of the risk, has also been pled de- 


fensively in several cases, but has been rejected by most courts on grounds 
similar to consent: where the defendant’s conduct is considered wilful and 
wanton, as is hazing, this defense almost automatically fails to overcome the 
burden.** The defenses against negligence of contributory or comparative 
negligence and last clear chance likewise meet the very rigid hurdle courts 
impose for defendants to succeed, and in only one case does contributory 
negligence appear as a possible defense to civil hazing litigation.*° 





84. Montoya v. Phi Kappa Tau Fraternity, No. 96-CV-287 (Boulder Cty. Dist. Ct. 
Colo. 1997), 17 No. 4 Verpicts, SETTLEMENTS & Tactics 140 (Apr. 1997) (noting the 
mother also sued under theories of civil conspiracy, premises liability, and respondeat su- 
perior); Davies v. Butler, 602 P.2d 605 (Nev. 1979) (noting that the plaintiffs, by the time 
trial had arrived, had dropped their counts for assault and battery). 

85. Taylor, supra note 8, at 3. 

86. See, e.g., Davies v. Butler, 602 P.2d 605 (Nev. 1979). See also Curry, supra note 2; 
Halcomb, supra note 3. 

87. RESTATEMENT (SECOND) oF Torts, § 892A (1979); Davies v. Butler, 602 P.2d 605 
(Nev. 1979). See also Montoya v. Phi Kappa Tau Fraternity, No. 96-CV-287 (Boulder Cty. 
Dist. Ct. Colo. 1997), 17 No. 4 VErpicts, SETTLEMENTS & Tactics 140 (Apr. 1997) (alleg- 
ing the pledge was a “willing participant” in the hazing activities). 

88. See Ballou v. Sigma Nu General Fraternity, 352 S.E.2d 488 (S.C. 1986); Furek I, 
No. CA. 82C-SE-30, 1986 WL 2837 (Del. Super. Ct. 1986); Easler v. Hejaz Temple, 329 
S.E.2d 753 (S.C. 1985); Davies v. Butler, 602 P.2d 605 (Nev. 1979). 

89. Id. In Quinn v. Sigma Rho Ch., Beta Theta Pi Fraternity, 507 N.E.2d 1193 (III. 
App. 1987), the court recognized that the plaintiff's voluntary participation may rise to 
comparative negligence. 
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Although the national Greek organizations have not fared well in present- 
ing the lack of agency relationship as a defense, there is at least one non- 
hazing case where the national Greek organization and the alumni associa- 
tion have won on this ground.”” 

The defense of joint and common enterprise, which exempts unincorpo- 
rated associations from suits by their own members, is also available, but only 
if the plaintiff was a member.”! 


3. Constitutional Parameters 


Although some constitutional issues have been discussed in the context of 
the constitutionality of anti-hazing legislation, a number of other constitu- 
tional parameters arising from the traditional relationships among the vari- 
ous parties merit discussion. These parameters have guided the courts for 
decades, and set forth the framework for the relative rights of the parties to 
one another, which is discussed in the immediately succeeding section. Some 
of these parameters have direct bearing on the cases, and may affect the lia- 
bility of the respective parties. 

First, it is important to note the difference in the inherent authority given 
state versus private universities. As the educational system has long been 
considered a domain of the states under their inherent authority,” state legis- 
latures have long had the inherent power over state-financed schools, and 
thus have more flexibility to impose restrictions on those students (and stu- 
dent organizations) vis-a-vis students in private universities and colleges.% 
Beginning with the United States Supreme Court decision of Waugh v. Board 
of Trustees of University of Mississippi” in 1915, legislators have been permit- 
ted to promulgate statutes, and universities have been enabled to issue regu- 
lations found valid in almost all cases.?> This right of control includes, of 





90. Furek II, 594 A.2d 506 (Del. 1988) (holding that the nationai fraternity’s knowl- 
edge and control was questionable, so judgment for national fraternity is properly af- 
firmed). See also Foster v. Purdue Univ., 567 N.E.2d 865 (Ind. Ct. App. 1991) (holding 
specifically that the alumni association was not liable because it was not the principal for 
the local chapter, and the general fraternity was not liable since it had no local control); 
Andres v. Alpha Kappa Lambda Fraternity, 730 S.W.2d 547 (Mo. 1987) (finding since local 
chapter could not be liable as a social host, then the national fraternity could not be liable 
since it didn’t have local control over the chapter). 

For cases where the agency defense of the national Greek organization or the national 
organization failed, see Ballou v. Sigma Nu General Fraternity, 352 S.E.2d 488 (S.C. 1986); 
Easler v. Hejaz Temple, 329 S.E.2d 753 (S.C. 1985); Thomas v. Lamar Univ.—Beaumont, 
830 S.W.2d 217 (Tex. Ct. App. 1992). 

91. Easler, 329 S.E.2d 753. The court recognized the defense of joint and common 
enterprise, and found the evidence sufficient to conclude he was not a member at the time, 
and thus not barred from suing Hejaz Temple, an unincorporated association. Jd. at 756. 

92. Epperson v. Arkansas, 393 U.S. 97, 89 S. Ct. 266 (1968). 

93. Vinluan, supra note 3. 

94. 237 US. 589, 35 S. Ct. 720 (1915). See also supra note 40. Waugh upheld a school 
regulation distinguishing between existing and prospective members of a fraternity. 

95. Vinluan, supra note 3. For a rare case not upholding this broad authority to enact 


reasonable statutes and regulations, see Wright v. Board of Education, 246 S.W. 43 (Mo. 
1922). 
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course, the right to expel or suspend students, prevent participation in extra- 
curricular activities, and deny honors and privileges, among other things.?° 

The distinction between public and private universities and colleges is im- 
portant because of the availability of 42 U.S.C. § 1983 as an action to prevent 
public officials, which include public university employees, from violating 
their civil rights.?’ Civil rights violations by private educators and administra- 
tors proceed largely beyond the scope of § 1983, but some states have en- 
acted civil rights acts specifically allowing private violations of civil rights to 
be litigated.?* 

Despite the broad regulatory powers, students have carefully carved out 
constitutional rights both inside and outside of university grounds. The 
United States Supreme Court has held students do not lose their constitu- 
tional rights upon entering the university system.”? The most often cited con- 
stitutional violations are those impinging on the student’s—particularly 


Greek organizations in the context of this paper—alleged Due Process 
rights.! 


In addition, students and students’ organizations also have First Amend- 
ment rights to freedom of speech and association.'°! However, just as schools 
may exercise great influence over matters affecting and touching upon Due 
Process concerns, they have been likewise successful in imposing regulations 
directed at conduct considered harmful and incidentally impacting First 
Amendment rights. The degree to which an individual and association can 
expect to exercise First Amendment rights will depend on several factors. 


First, if the university or college is private or public, then it will have greater 
or lesser ability to impose time, place, and manner restrictions on free 





96. People v. Anderson, 591 N.E.2d 461 (Ill. 1992). See also Supreme Court Finds 
Hazing Law Constitutional, supra note 8; Vinluan, supra note 3. 
97. Gosk, supra note 8. 


98. Id. Gosk points out just two states, Massachusetts and Maine, which have passed 
such legislation, and only one of them has been interpreted, although both are nearly ver- 
batim to § 1983, broadly. /d. at 183-92. 

99. For example, students do not surrender their First Amendment rights and rights 
not to be unlawfully searched and seized, among others. New Jersey v. T.L.O., 469 U.S. 
325, 105 S. Ct. 733 (1985) (holding Fourth Amendment prohibition on unlawful searches 
and seizures applies to school officials); Tinker v. Des Moines Indep. Community Sch. 
Dist., 393 U.S. 503, 89 S. Ct. 733 (1969) (retaining freedom of expression). 

100. See, e.g., Mu Chapter of Delta Kappa Epsilon v. Colgate University, 176 A.2d 11 
(N.Y. App. Div. 1992) (holding private universities do not have to give the full range of 
Due Process rights as public institutions, which are subject to the Fifth and Fourteenth 
Amendments); Psi Upsilon v. University of Penn., 591 A.2d 506 (Pa. Super. Ct. 1991) (find- 
ing fraternity’s charge of Due Process violation for pending suspension for kidnapping an- 
other student denied on grounds private university had not acted unreasonably as 
measured by the Constitution); Buttny v. Smiley, 281 F. Supp. 280 (D. Colo. 1968) (finding 
allegation that university hazing regulation violated students Due Process rights 
dismissed). 

101. Freedom of association, while tacitly recognized for years, did not receive official 
notice until the United States Supreme Court issued its 1958 ruling, NAACP v. Alabama 
ex. rel. Patterson, 357 U.S. 449, 78 S. Ct. 1163 (1958), that freedom of association became an 
officially sanctioned constitutional right. Gosk, supra note 8, at 171. 
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speech.'°? Second, if the university has a compelling interest, as in, for exam- 
ple, eradicating racial discrimination, it can pass regulations with even 
greater impact on freedom of association and speech.' Finally, the very pro- 
cedure and philosophy behind accepting members will be instrumental in de- 
termining the scope of the right, with more stringent criteria allowing the 
national organization greater freedom of association.!™ 


B. Relationships of Concerned Parties in Legal Context 


The interplay of civil theories and defenses, the existence of criminal stat- 
utes imposing liability, and issues about legislative and executive constitu- 
tionality have all impacted litigation specifically addressing, or having 
relevance to, hazing incidents. Several of these cases set major precedents 
for both plaintiffs and defendants to seize upon when assessing liability as it 
relates to the respective parties: 1) universities and colleges to students and 
pledges; 2) universities and colleges to Greek organizations and their affili- 
ates; and 3) Greek organizations to pledges. 


1. Universities and Colleges to Students and Pledges: Marshall, Furek, 
and Mullins 


As discussed earlier, universities and colleges may regulate students in 
reasonable manners, and have been able to promulgate regulations relating 
to fraternities since early in this century. Recently, though, the abolition of 
in loco parentis in the collegiate context has had a tremendous impact on the 
area of college law. Since the 1970s, with the concomitant movement away 
from in loco parentis, universities have almost become immune to liability for 
injuries to their students, even when the injury is on campus, while national 
Greek organizations, almost exclusively fraternities, have shouldered the 
burden of increased litigation. Generally, most precedent supports the posi- 
tion according universities and colleges non-liability for acts caused by other 
students,'°° or by students to third parties.!°° Marshall v. University of Dela- 
ware'®’ is the seminal case representing this proposition. However, two key 
civil decisions, Furek v. University of Delaware'®® and Mullins v. Pine Manor 
College,'°’ leave a question mark on the issue of whether universities and 





102. Psi Upsilon v. University of Penn., 591 A.2d 755 (Pa. Super. Ct. 1991). 

103. Sigma Chi Fraternity v. Regents of Univ. of Colo., 258 F. Supp. 515 (1966). In 
Sigma Chi Fraternity, a national fraternity brought an action for injunctive and declaratory 
relief against the Regents of the University of Colorado which had suspended the chapter 
located on its campus since the national organization had suspended its Stanford Univer- 
sity Chapter for inducting an African-American member. /d. at 518. 

104. Roberts v. United States Jaycees, 468 U.S. 609, 104 S. Ct. 3244 (1984). The United 
States Jaycees sought declaratory and injunctive relief to prevent the enforcement of the 
Minnesota Anti-Discrimination Act, which the state intended to use to compel the Jaycees 
to accept women into its pool of general members. Jd. at 3247-48. 

105. School Responsible for Students: Plaintiff, supra note 32. 

106. Marshall III, 633 A.2d 370 (Del. Super. Ct. 1993). 

107. No. C.A. 82C-DC-10, 1986 WL 11566 (Del. Super. Ct. Oct. 8 1986). 

108. No. C.A. 82C-SE-30, 1986 WL 2837 (Del. Super. Ct. Jan. 9, 1986). 

109. 449 N.E.2d 331 (Mass. 1983). 
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colleges can and should safely rely upon Marshall I and its progeny in this 
emerging area of litigation. 

Marshall involves two separate decisions leading to the third and ultimate 
decision in favor of the university.!'!° Marshall, a fraternity member of Kappa 
Alpha who was not affiliated with the University of Delaware, attended a 
party thrown by Kappa Alpha.'!! The off-campus party was for University of 
Delaware students who had identification, and required payment of a fee.!!2 
A confrontation arose when members of Sigma Nu fraternity attempted to 
enter without paying, and Marshall attempted to stop the fight.!'* Someone 
threw a bottle during the course of the confrontation that struck Marshall in 
the head, the shattered fragments blinding him in one eye.'!+ Marshall sued 
the Sigma Nu and Alpha Kappa local chapters, the national Greek organiza- 
tions, its fraternity members individually, Kappa Alpha Educational Founda- 
tion, Inc., which was the landlord of the Kappa Alpha chapter house, and the 
University of Delaware on vicarious and custodial liability grounds.'> 

The Marshall III court had before it the issue of whether the University of 
Delaware, among other parties, was liable for injuries to third parties by one 
of its students. The Marshall III court had to make its decision following 
Furek, which imposed liability on the University of Delaware for a hazing 
injury to one of its students. In support of his claim against the University of 
Delaware, Marshall charged it with a duty to protect him, even though he 
was a non-student attending an off-campus party, from the foreseeable vio- 
lence of Sigma Nu, whom he characterized as “a group of violent people” 
known to the University as such.!!° 

The superior court in Marshall IJ made remarks favorable to Marshall in 
the wake of Furek, stating that the elimination of in loco parentis did not 
abolish the close relationship between students and universities and colleges, 
but could not rule on the case, since Furek had changed the law since the 
filing of the University’s motion for judgment notwithstanding the verdict.!!’ 
When the Delaware Supreme Court had a chance to look at this case, it 





110. The three citations are Marshall v. University of Del. (Marshall I), No. C.A. 82C- 
OC-10, 1986 WL 11566 (Del. Super. Ct. Oct. 8, 1986), Marshall v. University of Del. (Mar- 
shall Il), No. Civ. A. 82C-OC-10 1991 WL 215664 (Del. Super. Ct. Sept. 26, 1991), a deci- 
sion denying the university’s motion for judgment notwithstanding the verdict, and 
Marshall v. University of Del. (Marshall III), 633 A.2d 370 (Del. Super. Ct. 1993), the 
ultimate disposition of the case in which the university won on summary judgment. 

111. Marshall II, 633 A.2d 370 (Del. Super. Ct. 1993). 

EH: 

113. 

114. 

115. : 

116. Td. 

117. Marshall II, No. Civ. A. 82C-OC-10, 1991 WL 215664, at *2 (Del. Super. Ct. Sept. 
26, 1991). The judge pointed out the discrediting of the Furek court’s reliance on Restate- 
ment (Second) of Torts §§ 319 and 324A (b) (1965) by the Delaware Supreme Court. /d. 
at 1-2. In light of the Furek holding, the trial judge elected to proceed under Restatement 
(Second) of Torts § 314A (1965), which imposes liability for voluntarily taking the custody 
of another and then negligently failing to protect that person. RESTATEMENT (SECOND) 
Torts § 314A (4) (1965). 
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chose not to focus on Restatement (Second) of Torts § 314A, as had the Mar- 
shall IT court. Instead, the Delaware Supreme Court distanced itself quickly 
by pointing out the inapplicability of Furek, which is limited to students and 
the University of Delaware’s policy against hazing.''® 

As the Marshall III language indicates, Furek has special applicability to 
hazing scenarios, a result consistent with the social host liability line of cases 
holding Greek organizations liable when the trier of fact finds specific factual 
predicates. Ironically, Furek'!? is an aberration because it is the inverse ap- 
plication of the social host cases, holding universities or colleges liable but 
not the fraternities for hazing incidents. 

Furek was a student at the University of Delaware who pledged with the 
local chapter of Sigma Phi Epsilon Fraternity in 1980.!7° During the course of 
his initiation, which culminated on Hell Night, Furek was subjected to the 
standard pranks and abuse common in initiations.'?! One of the members of 
the fraternity then poured a variety of kitchen liquids over Furek’s head, 
which in a few minutes caused first and second degree burns on his face, 
neck, and back as diagnosed by a local hospital to which Furek was taken.!?2 
Permanently disfigured, Furek withdrew from the university and lost his foot- 
ball scholarship.'*? The University of Delaware withdrew the local chapter’s 
registration and the national Greek organization revoked its charter.'*4 In 
spite of this action, Furek brought suit against the national fraternity, the 
local chapter, the University of Delaware, and the student who poured the 
caustic admixture on him.'*° The trial court found that despite the univer- 
sity’s administrative declarations and specific policy against hazing, which 
was included in the student guide, incidents of hazing nevertheless occurred 
on campus for a period of five years before Furek’s injury.'7° Indeed, pledges 
were openly seen around the campus, and Furek and his fellow pledges were 
stopped by security, which was not aware of the school’s anti-hazing policy 
nor had ever been asked to investigate a hazing injury.'”? Despite the incrimi- 
nating evidence, both the local chapter and the national Greek organization 





118. Marshall III, 633 A.2d 370 (Del. Super. Ct. 1993). 

119. Furek v. University of Del. is also a multi-opinion case. The first decision, Furek v. 
University of Del. (Furek I), No. C.A. 82C-SE-30, 1986 WL 2837 (Del. Super. Ct. Jan. 9, 
1986), disposed of defendants’ motions for summary judgment, and a motion to dismiss, in 
favor of the plaintiff. The second, Furek v. University of Del. (Furek II), 594 A.2d 506 
(Del. 1988), held in favor of Furek by reversing the University of Delaware’s judgment 
notwithstanding the verdict. 

120. Furek I, 594 A.2d 506, 509 (Del. 1988). 

121. Id. at 509-11. 

122. Id. at 510. 

123: dd: 

124. Id. 

125. Id. at 509. 


126. Jd. at 510. The University of Delaware’s administration specifically knew of two 
hazing-related injuries requiring medical attention as late as April 1977. Id. The evidence 
also indicated the national fraternity may have known of illegal hazing on the Newark 
campus of the University of Delaware in the same year. /d. 

127. ddvat aid. 








1998] HAZING LITIGATION 381 


had successfully escaped liability by the time the case reached the Delaware 
Supreme Court.!28 

With the fraternity completely free of liability, the Furek II court focused 
its energies on delineating the University of Delaware’s liability. The Dela- 
ware Supreme Court began by acknowledging the Bradshaw precedent, but 
refused to find no duty on universities and colleges as the trial court had.!9 
In disagreeing with the rationale of Bradshaw and its progeny, the Furek II 
court noted that Bradshaw was alone in holding that a duty to protect was 
inconsistent with college life.1°° Instead, the court concluded, such protection 
was fundamental in the college environment and to the relationship between 
the students and the collegiate institution.'7! The Furek IT court cited Mullins 
v. Pine Manor College, among other cases, as an example upholding this 
principle.!*? 

Though the Furek IJ court agreed with the University of Delaware that a 
custodial relationship is not appropriate in describing its obligations to stu- 
dents, it refused to find no justification for imposing a legal obligation.'** 
Instead, the Furek II court analogized the University of Delaware to a land- 
lord with possible liability for injuries to invitees,'*4 a matter of first impres- 
sion requiring it to draw upon California and Indiana precedent, which 
collectively recognized a duty on universities and colleges as /andlords to pro- 
tect their student invitees.*° After adopting the rationale recognized by Cali- 
fornia and Indiana, the Delaware Supreme Court then found the evidence 
showed the University of Delaware knew of the hazing and exercised consid- 
erable control in attempting to regulate it.'°° Ultimately, the Furek IT court 
took a realistic view of the control the University of Delaware exercised over 
its campus to find a sufficient relationship between the university and its stu- 
dents to impose liability.'5”7 Not surprisingly, the case upon which it strongly 
relied in reversing the judgment notwithstanding the verdict was Mullins v. 
Pine Manor College.'** 





128. The local chapter had its dismissal for improper service affirmed, and the national 
Greek organization had its judgment affirmed on the ground there existed no control and 
thus no agency relationship. Jd. at 512-14. 

129. The trial judge found the evidence insufficient to support the verdict against the 
university based on Restatement (Second) of Torts § 324A(b) (1965), and granted the uni- 
versity’s motion for judgment notwithstanding the verdict. /d. at 515. The trial court like- 
wise rejected the imposition of a duty on the university because of a “special relationship” 
or “promulgation of an anti-hazing policy.” /d. at 516. 

130. Id. at 518. 

131. 7d. 

132. Id. at 518-19. 

133. Td. 

134. Id. at 320 (citing RESTATEMENT (SECOND) oF Torts § 323 (1965)). 

135. The Furek IJ court relied upon Stockwell v. Board of Trustees, 148 P.2d 405 
(1944); Peterson v. San Francisco Comm. College Dist., 685 P.2d 1193 (1984); Bearman v. 
University of Notre Dame, 453 N.E.2d 1196 (1983), respectively. Furek II, 594 A.2d 506, 
520 (Del. 1988). 

136. Furek II, 594 A.2d 506 (Del. 1988). 

137. Id. at 522. 

138. 449 N.E.2d 331 (Mass. 1983). 
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Mullins, a case that reached the Supreme Judicial Court of Massachusetts, 
grappled with the issue of whether colleges and universities owed their stu- 
dents living in on-campus dormitories a duty to protect them from the crimi- 
nal acts of third parties. In December, 1977, the plaintiff was a female 
freshman living on campus, which the four-year college for women re- 
quired.'*° The college had its own security system, which included a six-foot- 
high chain-link fence, security guards, student patrol, locked rooms, and a 
system for processing visitors after 7 p.m. in the evening.'*° Despite these 
precautions, the plaintiff, who had been out with two friends until 3 a.m. but 
went to bed minutes after a short conversation, was awakened between 4 
a.m. and 4:30 a.m. by an unknown male assailant.'*! After being threatened, 
she was then taken around the campus and into the refectory with a pillow 
case over her head for twenty or so minutes, led outside of and back onto the 
campus by being forced underneath the exterior gate, and then raped.'** The 
entire incident took about sixty to ninety minutes.'*? The student sued the 
college and the vice president for operations for negligently supervising and 
enforcing the security system.'“ 

The college argued it had no duty to protect its charges against the crimi- 
nal acts of third parties, for criminal acts were unforeseeable by their very 
nature.'*> In accord with the rationale applied by the Furek IJ court, the Mul- 
lins court refused to step outside the context of social expectations and logic 
in assessing the merits of the case, and took a realistic perspective on the 
situation to find a duty inherent in the college. The Mullins court found the 
college’s duty in “two well-established principles of law.”!*° First, the court 


reasoned from expert testimony at trial that it was customary for collegiate 
institutions to take measures to protect resident students from the criminal 
acts of third parties.'47 Second, the court pointed to the concentration of 
young women in the college and the ability of the college to implement and 





139. Id. at 333-34. 

140. Jd. Pine Manor College, which sat near train and bus lines going directly to Bos- 
ton, was a four-year college for women with a capacity of four hundred students. /d. at 
333. As security, the college had in place a six-foot-high chain-link fence, except for four- 
foot-high areas on either side of the entrance. Jd. The residential buildings were arranged 
in square “villages,” the entrance to the dormitories being an enclosed courtyard through 
the commons building of each village or through three gates, all of which are locked from 5 
p.m. until 7 a.m. /d. Each student had her own access key, and all visitors after 8 p.m. were 
admitted by the exterior-gate security officer, who would then direct them to the appropri- 
ate commons building, where yet another student would register them and call to have the 
hosting student escort the visitor(s). Jd. at 333-34. 

141. Jd. As she returned with her friends, plaintiff found one of the exterior gates 
through which they entered unlocked. Jd. at 334. 

142. Td. 

143. Id. 

144. Id. at 333. 

145. Id. at 334-37. The college relied upon Restatement (Second) of Torts § 314 (1965) 
and W. Prosser, Torts § 33, at 173-74 (4th ed. 1971) for the proposition that it could 
assume persons would not behave in a criminal manner. Id. at 334. 

146. ZId. at 335. 

147. Id. 
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enforce a security system, a burden more reasonably placed upon the 
college.!48 

As if to demonstrate its certainty, the Mullins court found yet a third the- 
ory of duty, which the Furek IT court found persuasive. The court found this 
authority in Restatement (Second) of Torts § 323, which it construed to im- 
pose a duty for obligations voluntarily assumed, or for consideration, when 
another suffers harm by relying upon such assumption of duty.'4° The court 
noted that such a duty under the Restatement required a finding of justifiable 
reliance on the part of the party so injured, which it found to be “quite clear” 
in the case of students and parents assessing the security of the collegiate 
institutions.!°° 

In response to the various defenses advanced, the Mullins court enumer- 
ated ample evidence to support the jury verdict against the college. To the 
defense that the criminal attack was unforeseeable, the court relied on the 
testimonial admissions by two college administrators to support its belief that 
the college foresaw the possibility of rape.'>! The college also argued against 
liability on the ground that landlords could not be held liable for injuries to 
persons lawfully on their premises.'*? The court rejected cases from other 
jurisdictions, which held landowners not to be liable for criminal acts to per- 
sons unless there were prior criminal acts, as inapposite in the context of the 
“distinctive relationship between colleges and their students.”'5>? The em- 
phatic language used by the court left no doubt it considered the relationship 
between collegiate institutions and students to be unique. 


They [the college and vice president for operations] rely on cases from 
other jurisdictions which hold that an owner or occupier of land is 
under no duty to protect persons lawfully on the premises against the 





148. Td. 

149. Id. at 336. RESTATEMENT (SECOND) OF Torts § 323 (1965) reads, in pertinent 
part, as follows: 

One who undertakes, gratuitously or for consideration, to render services to an- 
other which he should recognize as necessary for the protection of the other’s 
person or things, is subject to liability to the other for physical harm resulting 
from his failure to exercise reasonable care to perform his undertaking, if . . . (b) 
the harm is suffered because of the other’s reliance upon the undertaking. 

150. Id. 

151. Id. at 337. 

2. i. 

153. Id. The Mullins court emphasized the importance of campus security to students 
and parents as one of the major criteria used in deciding upon a college. In so noting, the 
court stated the following: 

When students are considering enrolling in a particular college, they are 
likely to weigh a number of factors. But a threshold matter is whether the college 
has undertaken o provide an adequate level of security. Thus, prospective stu- 
dents and their parents who visit a college are certain to note the presence of a 
fence around the campus, the existence of security guards, and any other visible 
steps to ensure the safety of students. They may inquire as to what other meas- 
ures the college has taken. If the college’s response is unsatisfactory, students 
may choose to enroll elsewhere. 

Id. at 336. 





384 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 2 


criminal acts of third persons unless prior criminal acts occurred on the 
premises. .. . We choose not to follow those cases, at least in the cir- 
cumstances before us. Those cases consider the general duty of an 
owner or occupier of land to persons lawfully on the premises. That 
duty implicates a wide range of interests that are not present here. The 
instant case concerns only the distinctive relationship between colleges 
and their students.'*4 


Moreover, the court held the existence of prior criminal acts to be only part 
of the calculus of foreseeability, which requires a consideration of all the cir- 
cumstances.'°° The second defense the court disposed of involved the suffi- 
ciency of the evidence establishing negligence. The court concluded that a 
jury could have found the college negligent because the evidence showed: 1) 
the guards’ observation tower was so far from the fence as to allow an in- 
truder to climb it without being detected; 2) the exterior gates leading into 
the courtyard were not difficult to climb, and the walls surrounding the court- 
yard were too low; 3) the college used a single-key system enabling anyone 
with a key to open various doors around campus; and, 4) there were too few 
security guards, inter alia.'°° The court used the same evidence to reject the 
college’s causation challenge, and affirmed the judgment.!°” 


Notwithstanding Marshall and the principle holding universities and col- 
leges to have no duty to protect students from other students,!>° Furek and 
Mullins, particularly the latter, articulate very cogent jurisprudence for courts 
to impose liability on universities and colleges in spite of the demise of in 


loco parentis.!°? However, universities have thus far succeeded in warding off 
sustained liability for injuries to students by other students although they 
have remained frequent defenders in legal actions brought by students and 
their parents. 





154. Id. at 337 (emphasis added). 
150.- Td. 


156. Jd. at 338. The Mullins court also faulted the college for not having a system to 
ensure the guards performed their duties, for having locks outside and inside the dormito- 
ries that were easily picked, and for not having deadbolt locks and knife guards on the 
same. Id. Also, the court held that if the guards had been supervised, they would have seen 
the plaintiff moving around, and if the refectory would have been locked, the rape would 
not have occurred there, forcing a difficult decision on the rapist. Jd. at 340-41. 

157. Id. at 338-40, 342. 


158. Another decision supporting the Marshall precedent is Rabel v. Illinois Wesleyan 
University, 514 N.E.2d 552 (Ill. App. Ct. 1987), a case in which a female student sued 
Illinois Wesleyan University after another student, during the course of a fraternity party 
one night after luring her to a common area, grabbed her, threw her over his shoulder, ran 
off with her, and then tripped and fell, causing her to receive serious head injuries. Jd. at 
554. The plaintiff settled with the fraternity and the individual member, but the university 
successfully removed itself from liability with a motion for summary judgment predicated 
on Bradshaw. Id. at 556-62. See School Responsible for Students: Plaintiff, supra note 32, 
for a concurrent news account of the appeal to the Illinois Supreme Court. 

159. Spaziano, supra note 25. 
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2. Universities and Colleges to Greek Organizations (& Affiliates) 


Just as universities and colleges may regulate students and their interac- 
tions with student organizations, circumscribed, of course, within a constitu- 
tional framework dependent on the extent of state support, universities and 
colleges may likewise regulate student organizations. As briefly covered ear- 
lier, the parties included within the scope of regulation are, among those or- 
ganizations without national affiliations, national Greek organizations.’ In 
some instances, the constitutional rights of the local chapters of some Greek 
organizations may be more circumscribed by collegiate regulations than 
other chapters of a national Greek organization located at other institu- 
tions.'*' A case in point is Mu Chapter of Delta Kappa Epsilon v. Colgate 
University.'© 

In Mu Chapter, a private university sought to suspend a fraternity chapter 
by closing down the fraternity house for hazing violations discovered when 
records stolen from the fraternity house and published by the student paper 
revealed prior hazing incidents in violation of school policy.'® The president 
of the alumni corporation that owned the fraternity house met with the dean 
on behalf of the fraternity, at which time he presented no evidence to chal- 
lenge the investigation into the hazing.'®* A few days later, the dean sus- 
pended the fraternity for one academic year and placed it on probation for 
one year, which meant it could pledge no new members or sponsor or co- 
sponsor social events for two years.'®> The president of the university modi- 
fied some provisions of the dean’s decision when the alumni corporation ap- 
pealed, but otherwise found the process fair and thorough.'®© 

The alumni corporation appealed to the New York Supreme Court on the 
grounds that it should receive the full queue of Due Process procedures and 
to expunge the incident from the university’s records.'°? The Mu Chapter 
court disagreed, holding private universities to be less subject to the constitu- 
tional strictures imposed on state-run institutions.'®* As a private institution, 
the court held, the university is not bound, unlike public universities, by the 
Fourteenth Amendment, and need only “substantially compl[y] with its pub- 
lished guidelines or rules regarding procedures in a disciplinary proceed- 
ing.”'°° After detailing this procedure, the university’s compliance with it, 





160. See, e.g., Sigma Chi Fraternity v. Regents of Univ. of Colo., 258 F. Supp. 515 
(1966). See also supra notes 101-104, and accompanying text. 

161. Id. 

162. Mu Chapter of Delta Kappa Epsilon v. Colgate Univ., 176 A.D.2d 11 (N.Y. App. 
Div. 1992). See also Psi Upsilon v. University of Penn., 591 A.2d 755 (Pa. Super. Ct. 1991) 
(holding a private university, notwithstanding the Due Process and First Amendment 
rights of a fraternity, could suspend a fraternity for violating its regulations when one of its 
members kidnapped a student). 

163. Mu Chapter, 578 N.Y.S.2d at 714. 

164. Id. 

165. Id. 

166. Id. 

167. Id. at 715. 

168. Id. 

169. Id. 
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and noting the alumni corporation’s failure to submit rebutting evidence on 
two occasions, the Mu Chapter court found “nothing arbitrary nor capricious 
in the [university’s] determination.”!”° It affirmed the judgment. 

Although Mu Chapter and similar cases focus on the extensive rights of 
private universities, Furek and other precedent leave no doubt but that pub- 
lic institutions can take considerably forceful punitive conduct against its 
Greek organizations as well.!”! 


3. Greek Organizations to Pledges: Davies, Ballou, et al. 


The relationship of most concern to this paper is between Greek organiza- 
tions and injured pledges, who have, since the late 1970s, been winning sizea- 
ble jury verdicts, or obtaining even larger settlements, against Greek 
organizations for hazing practices. Until the 1970s, and perhaps as a direct 
result of the ending of the in loco parentis doctrine (one has to admit the 
coincidence is remarkable), which would otherwise leave injured plaintiffs 
without an alternative deep-pocket defendant, fraternities could rely upon 
the common law to defend against litigation for social hosts, at least where 
alcohol poisoning is the cause of a hazing-related injury. The first case impos- 
ing any kind of liability upon a defendant for coerced drinking was virtually 
one hundred years old,'’* and gave no cause for Greek organizations to be 
alarmed. 

However, beginning with Davies v. Butler,'”? and after gaining solid mo- 
mentum throughout the 1980s with such seminal cases as Ballou v. Sigma Nu 
General Fraternity!’* and Quinn v. Sigma Rho,‘ and continuing into the 
1990s with even larger jury verdicts and settlements, the national Greek sys- 
tem has been under siege by unfavorable legal precedent related to the pecu- 
liarities of initiation. While the cases differ factually in the particulars, 
whenever the trier of fact has found certain elements relating to the mystique 
of the Greek organization, the forced drinking, and sufficient indicia of con- 
trol between the local chapter and the national organization, liability is regu- 
larly found.'”° 





170. Id. 

171. Furek II, 594 A.2d 506, 509 (Del. 1988). See also supra text accompanying notes 
121-130; Vinluan, supra note 3; School Responsible for Students: Plaintiff, supra note 32. 

172. See Mills, supra note 23, at 703 (noting case in which a court of law focused upon a 
pressured-drinking rationale to punish the furnishing of alcohol was McCue v. Klein, 60 
Tex 168 (Tex. 1883)). 

173. 602 P.2d 605 (Nev. 1979). 

174. 352 S.E.2d 488 (S.C. 1986). 

175. 507 N.E.2d 1193 (Ill. App. Ct. 1987). 

176. See, e.g., Cerra v. Fex Fraternity, 393 N.W.2d 547 (unpublished table decision, text 
in Westlaw), No. 84-2509 at *2 (Wis. Ct. App. Mar. 11, 1986), where the trier of fact found 
the pledge’s unknown medical condition to break the causal connection between the negli- 
gence of individual defendants involved in the pledge’s initiation and his death, and in fact 
pointed to the hospital as a party possibly liable for mishandling the medical emergency. 
Id. at *4, For a case discussion where agency theories failed for want of a sufficient connec- 
tion or control by the national Greek organization over the local chapter, and the court 
found no liability as a matter of law, see supra note 90. 
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In Davies v. Butler,’ parents of a pledge brought a suit against a Univer- 
sity of Nevada social drinking club known as the Sundowners, a voluntary 
unincorporated club, for the 1975 hazing death of their son.'”* The pledge 
had started drinking on a Thursday morning along with four other pledges, 
and participated in various alcohol-consumption activities.'”? On the final 
night of the initiation, Saturday, while en route to a point forty to fifty miles 
outside of Reno, it was discovered that the pledge had stopped breathing, 
which caused the club members and initiates to speed back toward Reno.'*° 
They ran out of gas, but got an ambulance to take him in to the nearest 
hospital, where the medical staff pronounced him dead.'*! A second initiate 
who had lost consciousness because of his alcohol poisoning was successfully 
revived at the same hospital.'** The parents charged the defendants with neg- 
ligence, gross negligence, and wanton or reckless conduct in causing their son 
to ingest a lethal amount of alcohol and for mentally and physically abusing 
their son before his death.'*? The jury found in favor of all the defendants.!*4 
The trial judge denied plaintiffs’ motions for a new trial and judgment 
notwithstanding the verdict.'*° 

The Davies court, reviewing the various charges of reversible error 
brought by the defendants, reversed the defendants’ jury verdict. The court 
began with the appellants’ argument that the trial judge abused his discretion 
when he refused to give their jury instruction regarding the willful or wanton 
conduct of the defendants.'*° The defendants had successfully challenged the 
instruction at trial on the ground that the enactment of a new comparative 
negligence statute had overturned Nevada’s longstanding rule that contribu- 


tory negligence was no defense to willful or wanton conduct.'*’ Finding that 
the Nevada legislature intended to retain the traditional rule, the Davies 
court proceeded to agree with the appellants. The court held the evidence 





177. 602 P.2d 605 (Nev. 1979). 

178. Id. at 606-07. Nine individual members of the club were also part of the wrongful 
death action. /d. at 606. All nine were present at the meeting in which the club planned the 
initiation activities. Jd. at 607. All of them at some point participated in the “final cere- 
mony” leading to the decedent’s death, and, except for one of them, all were present when 
the alcohol was given to him. /d. 

179. Id. at 607. 

180. Id. 

181. Id. 

182. Id. 

183. Id. at 606-07. 

184. Id. at 609. 

185. Td. 

186. Jd. The jury instruction in dispute read as follows: 

Contributory or comparative negligence of the decedent is not a bar to re- 
covery for any injury or damage caused by the wilful or wanton conduct of a 
defendant. 

Wilful or wanton misconduct is intentional wrongful conduct, done either 
with knowledge that serious injury to another will probably result, or with a wan- 
ton or reckless disregard of the possible results. 

Id. 
187. Id. at 609-10. 
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sufficient for a jury to find the defendants’ conduct willful and wanton.!** The 
evidence showed that the defendants intended to administer dangerous levels 
of alcohol in a short period of time, deliberately provided 190-proof alcohol, 
knew of the dangers of ingesting large amounts of alcohol because a pledge 
had been hospitalized for such just the year before, and screamed at him to 
drink bottles of alcohol as they continued putting them to his mouth.!*? The 
theme of the forced consumption of alcohol would become a primary factor 
in subsequent cases used to impose liability on fraternities. 


The Davies court likewise disposed of two other contested jury instruc- 
tions relevant to the hazing litigation context. The defendants’ consent de- 
fense charge, given to the jury over the appellants’ objection, was one of 
them.!°° The court found the jury charge, which would have exonerated the 
defendants if they found the decedent consented to the act, to be misleading 
on two grounds. First, consent cannot be given when the battery is “exces- 
sively disproportionate to the consent, given or implied, or where the party 
injured is exposed to loss of life or great bodily harm.”!?! Second, one who 
has to have the mental capacity to appreciate the nature of the conduct for 
which consent has been given, and intoxication can be such an impairment of 
one’s mental capacity as to override consent.'** The other jury charge related 
to intoxication, which the defendants used to instruct the jury that an intoxi- 
cated person was to be held to the same standard as an unintoxicated per- 
son.'*? The Davies court agreed with this rule of law, but held it inapplicable 
in certain situations. The situations are when the person is inebriated and 
cannot protect himself or herself, the person has a physical disability, or be- 


comes intoxicated involuntarily.'°* The Restatement (Second) of Torts 
§ 283C, upon which the court relied, indicates “involuntarily” to mean, for 
example, mistakenly drinking a substance one thought to be alcohol-free, not 
a deliberate consumption.'** However, without explaining its rationale, the 
Davies court indicated the evidence would have permitted a jury to find the 
decedent’s consumption may have become involuntary.'”° One would have to 
assume that the court tacitly relied upon the coercion rationale it articulated 





188. Jd. at 611. 
189. Id. 


190. The jury instruction read as follows: “[a] person may expressly or by voluntarily 
participating in an activity consent to an act which would otherwise be a battery.” Jd. at 
611. 

191. Jd. at 612 (citing Wright v. Starr, 179 P. 877 (Nev. 1919)). The court also relied 
upon 4 Restatement (Second) of Torts § 892A (1979), which states, in pertinent part: “To 
be effective, consent must be (a) by one who has the capacity to consent . . . and (b) to the 
particular conduct, or to substantially the same conduct.” 

192. Jd. The court relied upon comment (b) of 4 Restatement (Second) of Torts § 892A 
(1979) for this principle. 

193. Jd. The instruction stated that “[i]ntoxication is no excuse for failure to act as a 
reasonably prudent person would act. A person who is intoxicated or under the influence 
of intoxicating liquor is held to the same standard of care as a sober person.” Id. 

194. Td. 

195. Id. at 612-13. 

196. Id. at 613. 
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earlier to justify its abrupt departure from the Restatement. At any rate, the 
court also found this instruction to be misleading, and thus erroneously given. 


Three important rulings result from the Davies opinion, a very important 
decision for those persons concerned with hazing litigation. First, the Davies 
court and almost all of the subsequent civil hazing opinions, consider hazing 
to involve more than mere negligence, but willful and wanton conduct,!%” 
which negates many defenses like contributory or comparative negligence, 
last clear chance, assumption of risk, and even consent.'98 And, second, the 
forced drinking has a significant role as the disabling mechanism against the 
social host non-liability defense. Alcohol is also important in lowering the 
standard of care the pledge must exercise. On this score, the Davies court 
held an intoxicated person must not be judged by the same standard as an 
unintoxicated person, but under the standard of care for a disabled person.! 
Davies is important also for a third reason. This is the appearance of control, 
which establishes the vital link between the local misconduct and the national 
Greek organization. In this regard, it is important to note the strong causal 
connection between the hazing death of the pledge and the Sundowners’ 
leadership, all nine members, including the president, having planned and 
participated in the rite, and even discussed the possible dangers of excessive 
alcohol.” Almost all of the reported pro-plaintiff jury verdicts possess these 
elements, along with the mystique of belonging to a Greek organization. 
Ballou v. Sigma Nu General Fraternity, the next important decision in the 
line of hazing precedent, adds the prestige and mystique of belonging to a 
fraternity and agency theory to the nascent hazing jurisprudence. 

The hazing death incident giving rise to Ballou took place just four years 
after the death underlying Davies at the University of South Carolina. At the 
“Hell Night” party, which culminated the “Hell Week” activities for the 
spring semester, Ballou and several other pledges appeared at the local chap- 
ter house of Sigma Nu General Fraternity between 8 p.m. and 9 p.m. as per 
instruction.2° Ballou, who had pledged the preceding fall semester, under- 
went a series of hazing activities mandatory for all pledges.”°° The activities 
required of him included stripping down to his underwear, singing songs, 





197. Id. at 609-10. In addition, the Davies court’s discussion of willful and wanton con- 
duct encompasses consent as well. /d. at 611-12. The last clear chance doctrine is dismissed 
as anachronistic under the new theory of comparative negligence. /d. at 613. 

198. Jd. at 611, 612. While the Davies court does not specifically hold the defense of 
consent to be inconsistent with willful and wanton conduct, it nevertheless implicitly relies 
upon this logic by citing the Restatement of laws, which says “consent requires the mental 
ability to appreciate the ‘nature, extent and probable consequences of the conduct con- 
sented to.’” Jd. at 612 (citing RESTATEMENT (SECOND) Torts § 892A, cmt. b, at 365 
(1979)). 

199. Id. at 612-13. 

200. Jd. at 607. On the issue of possible alcohol poisoning, the members discussed an 
incident occurring the previous year in which a pledge’s stomach had to be pumped. /d. 

201. 352 S.E.2d 488 (S.C. 1986). 

202. Jd. at 491. Ballou, who ate a large dinner, and the other pledges knew that they 
would drink much, Ballou himself expecting to get “bombed.” Jd. 

203. Id. 
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playing games, being sprayed with beer and soda, attending a coed party clad 
as such, and drinking inordinate quantities of mixed alcohol as fraternity 
members goaded them on by ridicule or encouragement.*™ Ballou was so 
intoxicated after his return to the party, he vomited and, after another initia- 
tion activity, passed out at approximately 10:30 p.m.2°° One of Ballou’s 
pledge friends and a couple of fraternity members checked on him just after 
midnight, noticing his pallid discoloration and their inability to wake him, but 
left him lying face-down on the couch instead of taking him to the infirmary 
as they discussed.” Another fraternity member found Ballou dead the next 
morning, and a later autopsy revealed alcohol poisoning as the cause of 
death.*°” Ballou’s father sued the fraternity and its executive director for 
harassing and psychologically coercing his son to consume excessive quanti- 
ties of alcohol.?°° The wrongful death action brought by Ballou’s father re- 
sulted in a jury verdict of two hundred thousand dollars in compensatory 
damages and fifty thousand dollars in punitive damages against the frater- 
nity.2°° The court had before it the fraternity’s challenge that the evidence did 
not support the verdict and it could not be held liable on the grounds of 
voluntary consumption, assumption of risk, and last clear chance. 

The court began its review of the insufficient evidence charge by relying 
upon Easler v. Hejaz Temple of Greenville*'® for the principle that South Car- 
olina recognized a legal duty requiring fraternities to use care during frater- 
nity hazing.”!! The Ballou court then cited Davies?'? for the rule of law that 
evidence of compelled, excessive intoxication created a dangerous condi- 
tion.*!? Finally, the Ballou court also focused upon the negligent medical at- 


tention provided by the fraternity after it created the danger to support the 
verdict.?!4 Mimicking the rationale of Davies, the Ballou court dismissed the 
defenses of contributory negligence, assumption of risk, and last clear chance 
on the ground that the willfulness of the members’ conduct exceeded any 
expectation of wrongful conduct Ballou possessed.?!> 





204. Id. at 491-92. 

205. Id. 

206. Id. at 492. 

207. Id. Ballou, who was twenty years old, had a blood alcohol level of 0.46%. Id. 
The opinion reports, presumably from the report prepared by the investigators, that Bal- 
lou’s chances of survival would have been considerably better had he been taken to the 
infirmary or a hospital. Id. 

208. Id. 

209. Id. The executive director of the fraternity was dismissed at the close of Ballou’s 
case. Id. 

210. Easler v. Hejaz Temple, 329 S.E.2d 753 (S.C. 1985). 

211. Ballou v. Sigma Nu General Fraternity, 352 S.E.2d 488, 492 (S.C. App. 1986). 

212. Easler, 329 S.E.2d at 753. 

213. Ballou, 352 S.E.2d at 493. 

214. Id. at 492-93. 

215. Id. at 495-96, 498. Specifically, the fraternity argued that Ballou’s voluntary con- 
sumption broke the chain of proximate causation. /d. at 493. After the court cited the 
compelled drinking and the faulty medical attention to defeat this argument, the fraternity 
then argued contributory negligence as a defense. Id. at 494. The court used the Davies 
rationale in holding the defendant’s conduct equivalent to willful conduct, against which 
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To the mix of elements in Davies, the Ballou court acknowledged two 
other factors that since have become part of the hazing jurisprudence: the 
principal-agent link between the local chapter and its national headquarters, 
and the prestige and mystique of belonging to a fraternity. While Sigma Nu 
Fraternity conceded the existence of an agency relationship, it argued the 
wrongful conduct to be outside the scope of the agency.?!© The court dis- 
agreed, and in finding the local chapter to be “about the business” of the 
fraternity, it focused on a couple of elements. First, it saw the very constitu- 
tion of the fraternity supportive in its requirement that persons could only 
become members by joining a local chapter.?!’ Second, it noted the absence 
of anything in the bylaws, which prescribed the initiation ceremony as the 
tool for joining, prohibiting the local chapter from enhancing the “quasi-reli- 
gious” initiation with hazing activity.2!* Third, the Ballou court hinted at the 
creation of a pledge’s desire to join a fraternity as an important part of the 
implicit authority in the local chapter.*!? This tacit recognition of the impor- 
tance of prestige and the fraternal mystique would play a more important 
part in later cases. As a matter of course, it then found the addition of mem- 
bers through the local chapters to ultimately inure to the national organiza- 
tion’s benefit.27° The result the plaintiff obtained at the trial court was 
affirmed. 


The succeeding hazing cases with pro-plaintiff verdicts fall into the matrix 
set by Davies and Ballou. In Quinn v. Sigma Rho Ch., Beta Theta Pi Frater- 
nity,?*! a 1987 decision, the evidence showed forced drinking and social pres- 


sure.”?? The same elements drove the court’s ruling in Haben v. Anderson? 
the civil corollary of People v. Anderson rendered in 1992. The appellate 





contributory negligence is not a defense. Jd. at 495. The court found the defendant’s argu- 
ment of assumption of risk to fail because, as a matter of law, Ballou did not assume the 
risk of extreme blood intoxication. /d. The doctrine of last clear chance failed for similar 
reasons, because the court held the fraternity created the danger to Ballou and then failed 
to prevent the death by exercising sound medical judgment. /d. at 498. 

216. Id. at 495. 

217. Id. at 496. 

218. Id. 

219. Td. 

220. Id. 


221. 507 N.E.2d 1193 (Ill. App. Ct. 1987). The defendant fraternity required the eight- 
een-year-old pledge in this case to drink heavily, and then left him to sleep it off, but he 
had already suffered neurological damage from the excess drinking. /d. at 1195. 


222. Quinn is distinguishable from the other cases in that it relied upon a simple theory 
of negligence, in lieu of wilful and wanton conduct, to support the decision. Along with the 
special concurrence reproaching the Quinn court for this perceived error, other scholars 
have also criticized this element of the opinion as a departure from the principles of wilful 
and wanton conduct found in Restatement (Second) of Torts § 282 (e) (1965), and thus de 
facto legislation. See Mills, supra note 23. 

223. 597 N.E.2d 655 (Ill. App. Ct. 1992). The pledge, seeking to become a member of 
the Lacrosse Club, was hazed through, among other things, extreme alcohol consumption, 


which caused him to pass out and die on one of the club member’s dormitory room floor. 
Id. at 656-57. 
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court in Thomas v. Lamar University—Beaumont?** found elements of 
agency, mystique, and forced intoxication in its 1992 decision. And, in Nisbet 
v. Bucher,2*5 a 1997 decision reversing the dismissal of the plaintiff's action, 
the pressured drinking atmosphere also existed to the detriment of the social 
drinking group. Cases deviating from these criteria receive results decidedly 
more in the favor of Greek organizations. If one member of a Greek organi- 
zation is injured by the member of another,?”° or a third party is injured by a 
member of a Greek organization,’”’ courts have consistently found in favor 
of the fraternity. 

Though as yet unacknowledged by reported cases, a possible constitu- 
tional challenge to the agency rationale of Ballou and subsequent cases may 
be tapped. Oddly enough, even though closely analogous to the suits against 
national Greek organizations, none of the civil hazing cases has even so much 
as discussed the applicability of this case to the hazing scenario. Is it because 
of the politically charged atmosphere surrounding the N.A.A.C.P. and the 
Civil Rights Movement, which makes the N.A.A.C.P. unlike any other organ- 
ization? Language in the opinion indicates this is not so. The United States 
Supreme Court, in its 1982 decision, N.A.A.C.P. v. Clairborne Hardware 
Co.,??8 addressed the application of freedom of association in tandem with 
the imposition of tort liability on national organizations with local chapters. 

Penned by Justice Stevens, Clairborne Hardware Co. was a vestige of the 
Civil Rights/Black Power era arising out of Mississippi. A group of white 
merchants, some of them elected officials, brought a suit for injunctive relief 
and damages against the national N.A.A.C.P. and several individual defend- 
ants, including its field secretary for Mississippi, Charles Evers, for the 1966 
boycott organized by the Clairborne County chapter of the N.A.A.C.P. 
(hereinafter referred to as “Clairborne Chapter”) to force concessions on ra- 
cial demands.*”? Although the Clairborne Chapter organized and enforced 
the boycott, the chancery court and the appellate courts of Mississippi, in- 
cluding the Mississippi Supreme Court, found against the N.A.A.C.P. and the 
other defendants.”*° The chancery court imposed liability on three separate 
theories: malicious interference with business relations, violation of state laws 
against secondary boycotts, and violation of the state’s antitrust statute.**! 
The basis for including the N.A.A.C.P. in this verdict was its failure to repu- 
diate the actions of its field secretary.**? The Mississippi Supreme Court re- 





224. 830 S.W.2d 217 (Tex. Ct. App. 1992). During the course of his hazing, the pledge 
in this case had a heart attack while on a six-mile run. /d. at 218. 

225. 949 S.W.2d 111 (Mo. App. 1997). The pledge sought to join the St. Pat’s Board, 
the organization throwing the annual St. Paul’s festival at the University of Missouri at 
Rolla, whose membership guidelines required him to undergo an initiation. Jd. at 113. 

226. See Foster v. Purdue Univ., 567 N.E.2d 865 (Ind. Ct. App. 1991); Andres v. Alpha 
Kappa Lambda Fraternity, 730 S.W.2d 547 (Mo. 1987). 

227. See Stein v. Beta Rho Alumni Ass’n, Inc., 621 P.2d 632 (Or. Ct. App. 1980). 

228. N.A.A.C.P. v. Clairborne Hardware Co., 458 U.S. 886, 102 S. Ct. 3409 (1982). 

229. Id. at 886-90, 102 S. Ct. at 3411-13. 

230. Id. at 890-96, 102 S. Ct. at 3413-17. 

231. Id. at 890-92, 102 S. Ct. at 3414-15. 

232. Id. at 893, 102 S. Ct. at 3415. 
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versed the holdings on the secondary boycott and antitrust statutes, but 
affirmed the common law tort verdict.?7> However, it remanded the case for 
a proper computation of damages.?*4 


Starting with the importance of the First Amendment’s guarantee of free- 
dom of speech, which requires freedom of association, the Supreme Court 
reversed the decision coming out of Mississippi. Viewing the record before it, 
and recognizing that the N.A.A.C.P. could be held liable for the authorized 
acts of its agents, and ratified conduct, the Court found no evidence the 
N.A.A.C.P. ratified, authorized, considered participating in, capitalized upon, 
or even had “specific knowledge” of the harmful conduct.*° While Evers did 
participate to the extent he made speeches leading up to the boycott, and was 
a primary organizer of the boycott, the remarks allegedly attributed to him 
by the plaintiffs were directly against the N.A.A.C.P.’s policy.23° Under these 
circumstances, the Court found no duty to repudiate the conduct of the local 
chapter to absolve the N.A.A.C.P. of liability.?°’ 


Clairborne Hardware Co. sets a very high standard for imposing civil lia- 
bility against organizations and individuals based on affiliation, knowing that 
the constitutional rights of groups, and the very existence of the groups, 
could be squelched by litigation. If Evers, an agent for the N.A.A.C.P. at the 
state level, could give speeches and help organize a boycott, and yet not be 
found to involve the N.A.A.C.P. as a principal, how could agency arise be- 
tween local Greek chapters and their national organizations when a chapter 
president, at most, may be aware of some unauthorized hazing directly con- 
trary to the national organization’s policy? And in many of the hazing cases, 
subordinates and members outside of the Greek chapter involve themselves 
in hazing where organizational regulations abound, and disseminated flyers 
and school guidelines reiterate the illegality of hazing. 


Clairborne Hardware Co. speaks to the dangers associated with the impo- 
sition of liability to groups and individuals based on such tenuous 
connections: 


To equate the liability of the national organization with that of the 
Branch in the absence of any proof that the national authorized or rati- 
fied the misconduct in question could ultimately destroy it. The rights of 
political association are fragile enough without adding the additional 
threat of destruction by lawsuit. .. . Recognizing that guilt by associa- 
tion is a philosophy alien to the traditions of a free society . . . and the 
First Amendment itself, we have held that civil or criminal disabilities 
may not be imposed on one who joins an organization which has among 
its purposes the violent overthrow of the Government, unless the indi- 





233. Id. at 894, 102 S. Ct. at 3415-16. 

234. Id. at 895-96, 102 S. Ct. at 3416-17. 
235. Id. at 930-31, 102 S. Ct. at 3434-35. 
236. Id. at 886, 930, 102 S. Ct. at 3411, 3435. 
237. Id. at 929-30, 102 S. Ct. at 3434. 
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vidual joins knowing of the organization’s illegal purpose . . . and with 
the specific intent to further those purposes.7** 


The danger of extinction by litigation is argued more forcefully by other legal 
scholars outside the context of Clairborne Hardware Co.?*? 

Tsilimas v. N.A.A.C.P.**° involved an effort to attach liability to the 
N.A.A.C.P. at the national level for flyers disseminated by one of its local 
chapters accusing a Dairy Queen manager of sexual harassment after two 
African-American female employees were fired.”4! Liability on the 
N.A.A.C.P. was predicated on the attendance of a representative of the 
N.A.A.C.P. in Atlanta at a few of the meetings after the dissemination of the 
flyers.24 More importantly, the rationale of Clairborne Hardware Co. has 
been used in contexts outside of the N.A.A.C.P. in decisions in which courts 
refused to impose civil liability on national organizations where they did not 
ratify or authorize the specific tortious conduct.? 

In light of the discussion above demonstrating the rise of hazing litigation, 
and in the absence of constitutional challenges to the imposition of liability, 





238. Id. at 931-32, 102 S. Ct. at 3435-36 (citing N.A.A.C.P. v. Overstreet, 384 U.S. 118, 
86 S. Ct. 1306 (1966) (Douglas, J., dissenting)). 

239. See Bickel, supra note 25. 

240. 370 S.E.2d 816 (Ga. Ct. App.1988). 

241. Id. at 816-17. 

242. Id. at 817. See also Speed v. N.A.A.C.P., 325 S.E.2d 336 (S.C. App. 1985) (holding 
N.A.A.C.P. could not be held liable for injuries sustained by a motorist attacked by a 
crowd outside church at which the N.A.A.C.P. was conducting a meeting on the shooting 
of a black motorist by a white police officer). 

243. See, e.g., Ponessi v. American Gold Star Mothers, 725 F. Supp. 201 (S.D.N.Y. 
1989) (holding national headquarters could not be held liable for local chapter’s alleged 
negligence at fundraiser where national headquarters neither participated in planning or 
operation of fund raising events nor received any proceeds of such activities); Lasseigne v. 
American Legion Nicholson Post #38, 543 So.2d 1111 (La.App. Ist Cir. 1989) (holding local 
post of national organization that organized boys’ baseball program was not liable to 
player for injuries he suffered when the boy was struck on the head by a baseball that was 
poorly thrown by a teammate during practice; local post had nothing to do with selection 
of coaches or conduct of team practices, but merely organized game schedules, provided 
umpires and official scorers, and located game sites); Big Brother/Big Sister v. Terrell, 359 
S.E.2d 241 (Ga. App. Ct. 1987) (holding the criminal acts—sodomy—of a volunteer are 
not imputable to the organization unless done in furtherance of the organization’s pur- 
pose); Souza v. Narragansett Council, Boy Scouts of America, 488 A.2d 713 (R.I. 1985) 
(holding plaintiffs must prove, in action against boy scout council for injury suffered by boy 
scout during boxing match, that some agent of the council who had actual authority to 
prohibit boxing knew that these particular boxing matches were about to occur or were in 
process of occurring and that it was negligent for that agent not to prohibit boxing under 
conditions and circumstances prevailing at the time); Edwards v. Golden Spike Little 
League, 577 P.2d 132 (Utah 1978) (finding defendants, a group of persons who joined 
together to sponsor and promote a little league baseball team and who signed for and 
picked up various baseball equipment, including uniforms, from plaintiff’s store, could not 
escape responsibility to pay for equipment by shifting responsibility to the national little 
league association where the league charter contained no provision authorizing the defend- 
ants, or their local league, to make any purchase or incur any obligation on the national 


association’s behalf, nor was there any evidence that defendants had any apparent author- 
ity to do so). 
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are there strategies available to institutions of higher education and national 
Greek organizations and their chapters to help reduce hazing injuries and 
deaths to prevent large jury verdicts? In the singular, there may not be, since 
hazing and heavy drinking are firmly entrenched as part of the college expe- 


rience.24 Nevertheless, there may be a combination of strategies they should 
emphasize. 


Ill. SUuGGEsTED STRATEGIES FOR REDUCING LIABILITY 


The most effective strategy, cooperation between colleges and universities 
and Greek organizations, is unfortunately not relied upon enough to lessen 
fraternity hazing at colleges and universities around the country.”4° Coopera- 
tion is often antithetical to the adversarial position institutions of higher edu- 
cation and Greek organizations sometimes take when a hazing action is 
brought with them as the named defendants, for both are trying to minimize 
their liability, which means the liability has to shift to another party if not the 
plaintiff. The trend of nonliability has been in favor of institutions of higher 
education since the 1980s, but as the Furek court indicates, and secondary 
authority supports,”*° the rationale underlying Bradshaw unrealistically as- 
sumes too much independence on the part of students, and too much control 
by the Greek organizations.”*” At the very least, as legal scholars have docu- 
mented, universities and colleges, vis-a-vis Greek organizations, possess simi- 
lar control over students.*** Fines, suspensions, and the withdrawal of 
privileges are among the actions both colleges and universities and Greek 
organizations may take to penalize wrongdoing students and fraternity mem- 


bers.*4? With the continued escalation in hazing litigation resulting in large 





244. One recurrent example of the strong link between college students and drinking 
occurs annually. Every April, riots erupt in Athens, Ohio, as students of Ohio University 
become rowdy for no other reason than that tradition dictates such when the switch to 
daylight savings time causes bars to close at 2 a.m. instead of 2:30 a.m. Tony Lang, Dear 
Old College Tradition: Riots, CINCINNATI ENaQ., Editorial, Apr. 10, 1998, at A16. 

245. See, e.g., Ann Haddad, Fraternities Clear Record on Hazing, BALTIMORE SuN, 
Dec. 4, 1994, at 1B (noting a former fraternity whose charter was revoked caused some 
resentment between fraternity and sorority members because it was allowed to exist as an 
“underground” fraternity without following the rules required of the official Greek organi- 
zations); School Questioned in Slow Action in Hazing, St. Louis Post-Dispatcn, Sept. 6, 
1997, at 6 (noting a fraternity pledge who made a secret recording of a hazing accused the 
school of moving too slowly once he gave the hazing recording to them); End Hazing, 
Activist Urges, CoLomBus DispaAtcu, Feb. 17, 1995, at 7B (noting that pursuant to an 
agreement between a fraternity sanctioned for past hazing activity and the university, the 
fraternity had the founder of CHUCK speak to students). 

246. Bickel, supra note 25; Miyamoto, supra note 32. 

247. However, many colleges and universities are banning fraternities and sororities 
because some states’ hazing laws open them up to liability. Fraternity Hazing Appears on 
the Rise; Abusive Initiations Decried by Colleges, National Conference, Pirr. Post-Ga- 
ZETTE, Apr. 23, 1996, at A-1. 

248. Leflore, supra note 18. 

249. See, e.g., Fraternity Hazing Appears on the Rise; Abusive Initiations Decried by 
Colleges, National Conference, supra note 247 (noting that universities and colleges seek to 
improve academic performance of fraternity members while discouraging hazing); Frater- 
nities Need Oversight, THE REcorp, Apr. 3, 1991, at B08 (noting grade point average and 
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jury verdicts, the likelihood that the trend away from applying in loco paren- 
tis to colleges and universities may shift away from the Bradshaw rationale 
would only increase. Greek organizations, someone eventually may argue 
successfully, cannot be responsible for the prevalence of drinking as a phe- 
nomenon throughout the campus, and their ability to control hazing deaths 
because of alcohol poisoning would be undercut as long as the campuses are 
not sufficiently dry. At this point, the pendulum may then begin to swing the 
other way as colleges and universities find themselves shouldering the bulk of 
large plaintiffs’ judgments. 

Clearly, the shift of the bulk of the liability, irrespective of the ability to 
pay, to the university or college, is beside the point when lives are continuing 
to be lost. Cooperation could take any number of forms. Commissions could 
be established to regulate hazing activity and ensure the distribution of anti- 
hazing guidelines to all Greek organizations. Joint guidelines could be estab- 
lished to severely punish students who violate the anti-hazing policies of 
either the educational institution or the fraternal organization. Alcoholic 
beverages could be barred from the campus, and jointly enforced. Independ- 
ent anti-hazing groups like CHUCK and MADD, which are neutral reposito- 
ries keeping statistics on hazing incidents, could provide the balancing 
perspective needed in the collegiate, extralegal context. Also, since the haz- 
ers are frequently non-student members who belong to the Greek organiza- 
tion, a policy even more stringent could be implemented jointly, and a 
litigation strategy developed.?>° 


Cooperation in enforcement would not only prevent some hazing deaths 


and injuries, but could have incidental benefits as well. For example, many 
instances of date rape or sexual assault occur when fraternity members be- 
come intoxicated.?>! Further, acts of violence against persons of different 
ethnicities, religions, and races also could be curbed. Moreover, the escalat- 
ing cost of liability insurance could slow, and perhaps even decrease, as the 





credit requirements, and school administration policies interdicting wet bars in fraternity 
houses, two attorneys who represented the parents of a deceased pledge argued for adult 
live-in monitors). Others would place the responsibility on the pledges to protect them- 
selves. Ann Landers, A Foolproof Method to Stop Hazing: Just Say No, Cui. Tris., Mar. 
8, 1998, at C2. 

250. While principals may be held liable for the crimes and intentional torts of agents, 
RESTATEMENT (SECOND) OF AGENCY § 231 (1958), even if specifically prohibited, RE- 
STATEMENT (SECOND) OF AGENCY § 230 (1958), national Greek organizations need not 
concede on the issue of whether the persons involved in hazing are agents. While one may 
become an agent without remuneration or a specific charge as such, and thus capable of 
binding the principal or perpetrating wrongful acts imputable to the principal, volunteers 
performing tasks on behalf of principals without the same’s knowledge are limited in the 
wrongful conduct that can be properly imputed to the principal. See supra note 78. See also 
RESTATEMENT (SECOND) OF AGENCY §§ 250-251 (1958) (regarding liability of principal for 
acts of a non-servant agent); Fraternities Clear Record on Hazing, supra note 245, for an 
example of a rogue fraternity causing confusion for fraternities. 

251. Ann Landers, After Son’s Death, Mother Calls for a Halt to Hazing, DALLAS 
MorninG News, Jan. 19, 1998, at 2C (showing that binge drinkers are ten times as likely to 
have unprotected or unplanned sexual intercourse, get into trouble with the campus police, 
damage property, or suffer injury). 
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number of hazing-related injuries and deaths declined. Some of these ap- 
proaches have no doubt been implemented already, or suggested by the con- 
sortia of national fraternities, but the continued problem strongly suggests 
that these and other cooperative efforts must be actualized. 


IV. CONCLUSION 


Over the last couple of decades, hazing has increased on university and 
college campuses around the country. At the same time, injuries, and even 
deaths, have increased as well. Coinciding with the end of in loco parentis, 
which traditionally allowed universities and colleges to be liable for injuries 
to students by other students, colleges and universities have escaped the 
lion’s share of liability arising from litigation in this area. Instead, national 
Greek organizations, particularly fraternities, have found themselves on the 
losing end as the remaining deep pockets. And the verdicts have been very 
large, topping millions of dollars in some recent settlements. Other cases are 
pending against Greek organizations around the country even now, and with 
the longstanding foothold hazing has as a tradition on college campuses, 
more are sure to come. Despite the collective efforts of Greek organizations 
to prohibit hazing through the promulgation of national prohibitions of haz- 
ing, stripping the local chapters of initiation control, and punishing local 
chapters and individual members violating the policies against hazing, hazing 
still continues to plague Greek organizations. Furthermore, hazing is illegal 
in most states, being a misdemeanor. 


Beginning with a Nevada decision in 1979, state courts have overturned 
the longstanding social host defense immunizing furnishers of alcohol from 
liability, using the rationale of forced drinking, the mystique of joining a 
Greek organization, and agency law to impose liability on national fraterni- 
ties. In virtually all the cases containing these elements, courts have imposed 
liability on Greek organizations, to the tune of millions of dollars. However, 
universities and colleges have escaped liability on the grounds of the nonexis- 
tence of a special relationship, which would be required in the absence of in 
loco parentis. 


A thorough review of secondary authority, and a few key cases applying 
the principles arising therefrom, calls questions to the rationale used by the 
courts in allocating so much liability on the national Greek organizations. 
Perhaps the most important observation is the amount of control exercised 
by the Greek organizations and the colleges and universities. Courts indicate 
the former have greater control, but legal scholars realize important elements 
of control are shared by both Greek organizations and the colleges and uni- 
versities. In light of the joint control, and the escalating amount of hazing 
litigation and plaintiff verdicts, cooperation between Greek organizations 
and institutions of higher education should become the rule of law. If this is 
not done, not only will large verdicts continue to result, causing the liability 
to shift to colleges and universities, but invaluable lives will continue to be 
lost through hazing. 
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SYLVESTER V. 

TEXAS SOUTHERN UNIVERSITY: 
AN EXCEPTION TO THE RULE OF 
JUDICIAL DEFERENCE TO 
ACADEMIC DECISIONS 


CAROL J. PERKINs! 


INTRODUCTION 


College and university officials sometimes are faced with the prospect of 
having to discipline or dismiss a student for either misconduct or poor aca- 
demic performance. At other times, they have to deal with a disgruntled 
student angry about a grade. Both situations are potentially costly and can 
have devastating effects on the lives and reputations of the people and uni- 
versities involved. Fortunately, by preparing and adhering to set policies and 
procedures, colleges and universities can equip themselves with the tools and 
resources to minimize the potential side-effects of their academic and disci- 
plinary decisions. 

Much of the case law describing such situations involves academic or disci- 
plinary dismissals from graduate or professional programs at colleges or uni- 
versities. The extended period of study required to get a graduate or 
professional degree is one reason why many of the plaintiffs in these cases 
are candidates for such degrees. Another reason is the money the plaintiffs 
stand to lose in tuition and other expenses they have already incurred and in 
the potential lost income without the degree. A third reason is, plainly and 
simply, pride. Most candidates for postgraduate or professional degrees have 
been at the top of their class. Dismissal from college or even receipt of an 
unacceptable grade is simply that . . . unacceptable. 

Sylvester v. Texas Southern University? is one such case. A young law stu- 
dent, at the top of her class, received what, to her, was an unacceptable grade 
and tried to challenge it through the university’s appeal procedure. The uni- 
versity, however, did not follow the procedure, even when ordered to by a 
court. Courts have historically deferred to universities’ academic decisions, 
but the Sylvester court chose not to follow tradition. That is one unusual 
aspect of the case. The other unusual aspect is that the case did not involve 
an academic dismissal (as do most cases of its type). It involved the mere 
receipt of a bad grade. 





1. B.S., M.A., Ball State University; J.D. degree candidate, University of Notre 
Dame, May, 1999. The author wishes to thank Prof. John Robinson, Prof. Fernand Dutile, 
Jill Bodensteiner and T. Deon Warner for their technical and editorial assistance and 
suggestions. Additionally, the author wishes to thank her husband, Daniel, for his 
patience, encouragement and support throughout the preparation of this article. 

2. 957 F. Supp. 944 (S.D. Tex. 1997). 
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Part I of this note describes the facts of the Sylvester case. Part II discusses 
the historical background of due process in education, including the growth 
of students’ legal status, the doctrine of educational deference, the dichotomy 
in courts’ treatment of public and private universities and in their treatment 
of academic and disciplinary issues. Part II also explores cases that affected 
the Sylvester decision. Part III discusses the effect that Sylvester may have on 
future court cases and the future functioning of colleges and universities. Fi- 
nally, Part III concludes with the recommendation that colleges and universi- 
ties must articulate sound academic and disciplinary procedures and then 
comply with them. Failure to do so can be very costly. 


ParT I: Facts 


In the spring of 1994, Karen Sylvester, a second-year law student ranked 
first in her class at Texas Southern University (TSU), received a “D” in Wills 
and Trusts which caused her rank to drop from first to third. A “C” or “Pass” 
would have maintained her first place position.* She protested her grade 
orally and in writing to McKen Carrington, the Associate Dean, on August, 
20, 1994, but got no response.’ She continued to protest throughout her final 
year in law school, finally writing to the chairperson of the Academic Stan- 
dards Committee (the Committee) on March 26, 1995, and still got no 
response.° 

TSU’s regulations include procedures whereby the Committee will, upon 
written request, review students’ grades where there are “clerical error(s] 
that a faculty member refuses to correct . . . [or] on the basis that a faculty 
member discriminated against a specific student . . . through the use of a 
grossly inconsistent standard as compared to the professor’s other students in 
the particular class.”° After the Committee completes its review, the Dean’s 
office is supposed to notify the protesting student of the outcome.’ In Sylves- 
ter’s case, TSU did not follow this procedure.*® 

As Sylvester was about to graduate, she approached her Wills and Trusts 
professor, James Bullock, about her protest. He informed her that her exam 
was lost.? School policy prevented her from appealing the grade after she 
graduated; so, on May 11, 1995, she sued in the United States District Court 
for the Northern District of Texas seeking a temporary restraining order 
(TRO) to stop the graduation ceremony and a permanent injunction against 
the university’s imposition of the graduation deadline.'!° She named TSU, in 
its capacity as a state university, and the Thurgood Marshall School of Law as 





3. Id. at 945. 
4. Id. 
as Mad: 
6. STUDENT RULES AND REGULATIONS, Texas Southern University, Thurgood Mar- 
shall School of Law, 9 (1994-95 ed.). 
7. Id. at 10. 
8. Sylvester, 957 F. Supp. at 946. 
9. Plaintiff's Brief in Support of Motion for Summary Judgment at 2, Sylvester (No. 
H-95-1427). Her exam was found again, after Sylvester filed the lawsuit. Jd. 
10. Id. at 7-8. 
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defendants. She also named, in their individual capacities, James Douglas, 
who, at the time the suit was filed, was Dean of the Law School, but was 
President and Professor of Law at the time of the final order; Carrington, 
who was an Associate Dean when the suit was filed but was the Interim Dean 
and Professor of Law at the time of the final order; Virgie Mouton, Assistant 
Dean for Student Affairs; Dannye Holley, Professor of Law; and Bullock as 
defendants (collectively referred to as TSU). She claimed that, by denying 
review of her examination, TSU had violated her constitutionally protected 
due process rights.'! In a series of informal, in camera hearings between the 
judge and the parties, the judge determined to resolve the dispute. After the 
first hearing, the court denied the motion for the TRO, but set a status con- 
ference for June 12,'* noting that if the parties had not worked out their dif- 
ferences by then, a formal hearing would be set at that time.'* At the status 
conference attended by Sylvester, her attorney, Deon Warner, TSU’s Gen- 
eral Counsel, Cheryl Eliot, Douglas and Carrington, TSU produced her exam 
(Bullock apparently had found it). Bullock was not present at the hearing, 
though the court had expected him to attend. The court ruled that, after 
August 7, Douglas was to schedule an appointment with Bullock for Sylves- 
ter so that she could review her exam. The court ruling also contained a 
provision whereby Sylvester was to communicate with Carrington regarding 
her satisfaction or dissatisfaction with the review; it set another pre-trial con- 
ference for August 21.'4 At the court-ordered meeting between Sylvester 
and Bullock, he was unable to produce an answer key or some comparable 
answers by which Sylvester could judge her performance, so the meeting 
ended abruptly. 

The August 21 meeting, rescheduled to September 25 on Sylvester’s mo- 
tion,'!© was attended only by Sylvester, Warner and Eliot. The court ruled 
that Bullock was to furnish Sylvester with a written explanation of the correct 
answers to the disputed exam, as well as a written “articulation of exactly 
how her answer varies from that.”!’ The court also ruled that Bullock was to 
pay Sylvester $200 to reimburse her for her expenses in attending their failed 
meeting and was “personally [to] attend all further proceedings before [the] 
court.”!® The court concluded that Sylvester was to respond to Bullock’s cri- 
tique of her exam answers by October 6 and scheduled another hearing for 
December 4.'° That hearing was attended by Sylvester, Warner, Carrington 
and Eliot. The court, exasperated with Bullock, ordered him to appear in 





11. Jd. at 1, 4-6. 

12. Sylvester, No H-95-1427 (S.D. Tex. May 16, 1995) (order denying temporary re- 
straining order). 

13. Civil Courtroom Minutes, May 12, 1995, Sylvester (No. H-95-1427). 

14. Conference Memorandum, June 12, 1995, Sylvester (No. H-95-1427). 

15. Sylvester v. Texas Southern Univ., 957 F. Supp. 944, 946 (S.D. Tex. 1997). 

16. Sylvester, No. H-95-1427 (S.D. Tex. Aug. 17, 1995) (order resetting conference). 
See also Plaintiff's Motion to Reset Hearing Scheduled for August 21, 1995 (No. H-95- 
1427). 

17. Conference Memorandum, August 25, 1995, Sylvester (No. H-95-1427). 

18. Id. 

19. Id. 
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court the next day with $200 in cash and an explanation of why he had defied 
court orders. The court also ordered the Committee to compare Sylvester’s 
exam with others from her class and to report back to Eliot within four 
days.?° 


When the Committee met to review Sylvester’s exam, the chairperson uni- 
laterally removed the student members claiming that “it was inappropriate 
for the students to participate because they would be obliged in the review to 
become aware of the contents of other students’ papers.”*! The Committee 
did, however, conduct a cursory review, though it had no answer key by 
which to judge Sylvester’s answers. The review generated a report that “sim- 
ply said the review was done and no inconsistencies were found.”??_ An ab- 
staining Committee member, however, wrote a dissent to the report 
informing the court that the chairperson had reconstituted the Committee. 
The report also stated that Bullock still had not furnished a complete answer 
key by which the Committee could adequately review Sylvester’s exam in 
spite of swearing in court that he had done so.”? In the key provided to the 
Committee, Bullock indicated that “yes” was the full answer to one of the 
questions and gave no answer for another question.*4 


When Bullock failed to appear in court on December 5, pursuant to the 
court order, the court issued a warrant for his arrest.2° The court held an- 
other hearing on December 6, which was attended by Warner, Eliot, Car- 
rington and Bullock’s attorneys. The court again assessed Bullock $200 for 
the failed meeting with Sylvester. The court also assessed him $300 for Syl- 
vester’s attorney’s fees and $200 for the marshal’s costs. All were to be paid 
by noon on December 7.7° Bullock missed this deadline and the United 
States marshal finally located him at his home around noon on December 7. 


When the marshal finally brought Bullock before the court, the court 
questioned him about his recalcitrance. Bullock admitted that he had known 
since September that he was to reimburse Sylvester for her expenses, but had 
not done so. He also swore that he had furnished the Committee a complete 
set of answers upon which they could have based their review.?”? The court 
also chastised the Committee Chairperson for the inadequacy of the Commit- 
tee’s review, stating, “[n]o student could have received a perfect score for 
answering ‘yes’ to an essay question on a law school final, yet that was the 





20. Conference Memorandum, December 4, 1995, Sylvester (No. H-95-1427). 

21. Sylvester v. Texas Southern Univ., 957 F. Supp 944, 946 (S.D. Tex, 1997). 

ze. i. 

23: aa: 

24. Id. 

25. Civil Courtroom Minutes, December 5, 1995, Sylvester (No. H-95-1427). See also 
Sylvester (S.D. Tex., Dec. 5, 1995) (order of arrest). 

26. Civil Courtroom Minutes, December 6, 1995, Sylvester (No. H-95-1427). See also 
Sylvester (S.D. Tex. Dec. 7, 1995) (order assessing costs). 

27. Sylvester, No. H-95-1427 (S.D. Tex. Dec. 8, 1995) (order requesting Bullock to 
show cause why he should not be held in contempt and referred for prosecution for 
perjury). 
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correct answer on [Bullock’s] key.”?8 The court further commented that 
“(t]he committee was illegally composed and had no means of making an 
informed judgment [because the answer key with which it was furnished was 
incomplete].”2? In addition, it set another hearing for January 8, 1996, at 
which time TSU was to show cause as to why the court should not grant 
summary judgment for Sylvester.*° 

On December 15, 1995, the Texas Assistant Attorney General, Rodney 
Geer, filed a motion to intervene on TSU’s behalf.*! This motion was 
granted at the January 8, 1996, show cause hearing attended by Warner, 
Geer, Eliot, Bullock and Carrington. The court also gave Sylvester until Jan- 
uary 26 to move for summary judgment and ordered TSU to respond to Syl- 
vester’s motion by February 2.*? Sylvester filed her motion and supporting 
brief on January 26° and TSU responded with a cross-motion for summary 
judgment and supporting brief on February 5.*4 Geer then tried to convince 
Sylvester to settle her case on the ground that any decision in her favor 
would be overturned on appeal.*5 Sylvester was not persuaded, however, and 
on April 7 the judge ruled affirmatively on Sylvester’s summary judgment 
motion.*° The final judgment also ordered TSU to change Sylvester’s grade 
to a “Pass” and to file a certified corrected copy of Sylvester’s transcript 
signed by the Dean, Bullock, and the chairperson of the Committee by noon 
on April 16.377 TSU declined to appeal the judge’s ruling and complied with 
the judge’s final order. The corrected transcript was submitted to the court 
on April 16.%8 


Throughout these proceedings, TSU based its argument on the contention 
that Sylvester had no right to process beyond being notified of her grade. 
The court, however, determined that she had been entitled to substantive and 
procedural due process in appealing her grade and that she had received 
neither. The court also briefly considered her equal protection rights.*? It 
stated: 





28. Sylvester, 957 F. Supp at 946. See also Sylvester, No. H-95-1427 (S.D. Tex. Dec. 8, 
1995) (order requiring the Committee chairperson to disclose all of her contact with Bul- 
lock and Carrington since May 1, 1995, and her complete files as chairperson of the 
Committee). 

Sylvester, 957 F. Supp. at 946. 
Sylvester, No. H-95-1427 (S.D. Tex. Dec. 8, 1995). 
Defendant’s Motion for Leave to Appear Pro Hac Vice, at 1, Sylvester (No. H-95- 


Civil Courtroom Minutes, January 8, 1996, Sylvester, No. H-95-1427. 
Plaintiff's Motion for Summary Judgment, Sylvester, (No. H-95-1427). See also 
Plaintiff’ s Brief in Support of Motion for Summary Judgment, Sylvester, (No. H-95-1427). 
34. Defendant’s Response to Plaintiff's Motion for Summary Judgment and Cross 
Motion for Summary Judgment and Brief in Support, Sylvester (No. H-95-1427). 
. Telephone interview with T. Deon Warner, plaintiff's attorney (September 10, 


Sylvester v. Texas Southern Univ., 957 F. Supp. 944 (S.D. Tex. 1997). 

Sylvester, No. H-95-1427 (S.D. Tex. April 7, 1997) (Final Judgment). 

Defendant’s Compliance with Final Order, Sylvester (No. H-95-1427). 

Sylvester, 957 F. Supp at 947. The court mentioned substantive due process but 
did not explain why Sylvester was entitled to it nor did the court really consider it in its 
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[T]he Constitution does not define the . . . process [a state] may use 
other than to require that similarly situated people be treated similarly. 
Because in the exercise of its state authority, TSU has afforded a mean- 
ingful review to other students who protested their grades, TSU must 
provide that benefit to Sylvester.*° 


The court also held that TSU, as a state institution, acted arbitrarily in not 
providing a meaningful review when it allowed an improperly composed 
committee to conduct the review. TSU thus acted in contravention of consti- 
tutionally guaranteed due process.*! The court offered no opinion as to 
whether Sylvester deserved the grade she received,*” but chastised TSU for 
not following its established procedures for disputing grades. Because TSU 
had not done so, the court awarded Sylvester her hoped-for relief. As a re- 
sult, she was named co-valedictorian, sharing the ranking with the student 
who had taken her place.** 


Part II: LEGAL FRAMEWORK OF THE CASE 


A. Historical Building Blocks: Sources of Sylvester’s Due Process 
Argument 


1. Historical background 


a. The State Action Doctrine 


Sylvester contended that TSU violated her due process rights when it 
failed to follow its established procedures for appealing grades. TSU be- 
lieved that it had provided adequate process by notifying her of her grade. 
The Fifth Amendment to the United States Constitution instructs the federal 
government that “[No person shall] be deprived of life, liberty, or property 
without due process of law.”** The Fourteenth Amendment similarly obliges 
the states: “nor shall any State deprive any person of life, liberty or property 
without due process of law.”*° This includes actions taken by agencies of 
state governments such as colleges and universities.4° The Sy/vester court ac- 





final determination of Sylvester’s case. The court also used language indicating its consid- 
eration of equal protection issues, but, it decided the case primarily on procedural due 
process grounds. Furthermore, since the court had dealt with this situation for almost two 


years, the court’s annoyance with TSU was apparent in its decision to grant Sylvester equi- 
table relief. 


40. Id. 

41. Td. 

42. Id. According to T. Deon Warner, plantiff’s attorney, other students informed 
him that the exams were graded by another student in the class, who did not like Ms. 
Sylvester. This is ironic in view of the reason the Chairperson gave for expelling the stu- 
dent members of the Academic Standards Committee. Telephone interview with T. Deon 
Warner (Mar. 10, 1998). 

Sylvester, 957 F. Supp. at 947. 

U.S. Const. amend. V. 

U.S. Const. amend. XIV, § 1. 

See, e.g., Krynicki v. University of Pitt., 742 F.2d 94 (3d Cir. 1984) (determining 
that state had established a “symbiotic relationship” with two universities (one municipal 
and one private) and that actions taken by the two universities in employment context 
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knowledged this, stating, “TSU is a state institution funded by tax dollars and 
operating in the public interest. TSU must adhere to procedural require- 
ments like other state institutions.”4” When a court is confronted with a stu- 
dent at an institution of higher education who claims that his or her 
constitutional rights have been violated, the court must first determine 
whether the institution’s actions are federal or state governmental action. 
This determination usually involves making the distinction between public 
and private institutions of higher education.*® On the one end of the spec- 
trum is the tax-supported public college or university (such as TSU), obvi- 
ously a public institution. On the other end of the spectrum is the religious 
seminary, obviously a private institution. Most private institutions, however, 
receive some amount of public funding, so the distinction is not always that 
black and white. “The large gray area between the two extremes provides a 
continuing source of debate about how far the government must be involved 
before a ‘private’ institution may be considered ‘public’ under the Constitu- 
tion.”*? Moreover, since the early 1970s, the United States Supreme Court 
has been paring away at this doctrine, prompting courts to be less likely to 
find state action in individual cases.*° Court decisions attributing state action 
to private universities are thus few and far between. 


Government funding is only one consideration courts apply to find state 
action, or a lack of it. Courts have developed three theories of attributing 


state action to a seemingly private entity. One text describes these theories 
as follows: 


1. The private entity acts as an agent of the government in performing a 
particular task delegated to it by government (the delegated power the- 
ory), or 

. performs a function that is generally considered the responsibility of 
government (the public function theory), or 

. obtains substantial resources, prestige or encouragement from its in- 
volvement with government (the government contacts theory).>! 





were actions taken under color of law and were subject to scrutiny under § 1983); Benner 
v. Oswald, 592 F.2d 174 (3d Cir. 1979) (determining that where undergraduate students 
alleged denial of equal protection when not included in trustee selection process there was 
sufficient state involvement in the trustee selection process to constitute “state action” but 
that there was not denial of equal protection); Dixon v. Alabama State Bd. of Educ., 294 
F.2d 150 (Sth Cir. 1961) (holding that due process required notice and some opportunity 
for a hearing before students at tax-supported college could be expelled for misconduct). 
But see Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764, (1982) (holding that though 
most of private school’s income was derived from government funds and the school was 
subject to strict governmental regulations, neither the funding nor the regulation was suffi- 
cient to make the school’s employment decisions state action). 

47. Sylvester, 957 F. Supp. at 947. 

48. WiiiiaM A. Kapuin & BARBARA A. LEE, THE LAw oF HIGHER EDUCATION, 47 
(3d ed. 1995). 

49. Id. 

50. Id. 

Si.. Id 
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When a private entity engages in action fitting one or more of the above 
categories, that entity is deemed a “state actor” and is thus subject to the 
same constitutional constraints as a public entity. The Sylvester court, how- 
ever, easily recognized that TSU was a state actor because it is a state institu- 
tion funded by tax revenues.°? 


b. The Doctrine of In Loco Parentis 


After a court has determined that the institution is a “state actor,” the 
court then decides the scope and extent of due process to be afforded the 
claimant. To do this, courts traditionally consider several factors. First, 
courts determine whether the proceeding involves academic or non-academic 
issues. Second, courts then use the nature of the proceeding to determine the 
amount of process due. Third, courts determine whether the institution fol- 
lowed its own procedures and whether those procedures afford the accused 
student adequate due process. Finally, if the procedures do not comport with 
due process, courts determine the appropriate relief, which ranges from or- 
dering the institution to hold new hearings to cleansing the student’s record 
of any mention of the flawed proceeding.*? 

This analysis has been a rather recent development, however. Courts have 
not always been as willing to afford students in public institutions the benefit 
of constitutional protection as they are today. The reason for this is that, 
historically, society, through the doctrine of in loco parentis, charged colleges 
and universities with parental duties while students were in their care. In 


loco parentis, literally “in the place of a parent,” is defined as “[s]upervision 
of a young adult by an administrative body such as a university.”°* Because 
parents had no duty to give their children “notice and opportunity to be 
heard” before disciplining them, neither did college and university officials.°° 
Colleges and universities thus had almost untrammeled legal authority over 
students’ lives:°° 


College authorities stand in loco parentis concerning the physical and 
moral welfare and mental training of the pupils, and we are unable to 
see why, to that end, they may not make any rule or regulation for the 
government or betterment of their pupils that a parent could for the 
same purpose. Whether the rules or regulations are wise or their aims 





52. Sylvester, 957 F. Supp. at 947. 

53. John H. Robinson & Catherine Pieronik, The Law of Higher Education and the 
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are worthy is a matter left solely to the discretion of the authorities or 
parents, as the case may be, and, in the exercise of that discretion, the 
courts are not disposed to interfere unless the rules and aims are unlaw- 
ful or against public policy.*” 


Courts were thus reluctant to interfere with this relationship between institu- 
tions of higher education and their pupils. 


2. Legal status of students — the Academic Deference Doctrine 


Before the 1960s, underage students were thought of as second class citi- 
zens by courts because they were minors and because of judicial deference to 
“rules, regulations and policies established by educators.”°* In addition, 
courts upheld the notion that attendance at a public college or university was 
a privilege, not a right. Because attendance was a privilege, constitutionally, 
it could be extended or terminated upon whatever conditions the institutions 
thought were in their best interests and in those of their students.*? Further- 
more, as stated earlier, the doctrine of in loco parentis strengthened courts’ 
willingness to afford such deference. Moreover, courts deferred to educa- 
tional authorities because courts deem educators more qualified to decide 
what is in students’ best interests, especially concerning academics, than 
judges are. 

For example, in Regents of the University of Michigan v. Ewing,® the 
United States Supreme Court acknowledged its deference to a university’s 
academic decision when it stated, “[t]he narrow avenue for judicial review of 
the substance of academic decisions precludes any conclusion that [a decision 
to dismiss a student for academic reasons] was such a substantial departure 
from accepted academic norms as to demonstrate that the faculty did not 
exercise professional judgment.”°! Scott Ewing was dismissed from the Uni- 
versity of Michigan’s Medical School after failing an important examination 
that would allow him to qualify for the final two years of the program. He 
requested to take the examination again, but the University refused his re- 
quest and decided to dismiss him. The University determined to dismiss him 
after he appealed to two of the school’s academic standards committees and 
they each had reviewed his record multiple times and had allowed him to 
explain his poor performance on the examination. He then filed suit, assert- 
ing a right to retake the examination. He claimed a property interest in his 
continued enrollment in medical school, and he also claimed that his dismis- 
sal had been arbitrary and capricious. The district court entered judgment in 





Id. (quoting Gott v. Berea College, 161 S.W. 204, 206 (Ky. 1913)). 

Wilhelm, supra note 55, at 39S. 

KapLin & LEE, supra note 48, at 6. 

474 U.S. 214, 106 S. Ct. 507 (1985). 

Id. For further discussion of the academic deference doctrine’s effect on student 
academic proceedings, see Robinson & Pieronik, supra note 53, at 766-70; Dina Lallo, Stu- 
dent Challenges to Grades and Academic Dismissals: Are They Losing Battles?, 18 J.C. & 
U.L 577 (1992); Steven D. Milam & Rebecca D. Marshall, Impact of Regents of the Uni- 
versity of Michigan v. Ewing on Academic Dismissals from Graduate and Professional 
Schools, 13 J.C. & U.L 335 (1987). 
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favor of the Regents, determining that while Ewing’s “implied contract right 
to continued enrollment free from arbitrary interference qualified as a prop- 
erty interest,”©* the University had not violated his due process rights 
through arbitrary dismissal. The court of appeals reversed, however, agree- 
ing with the district court that Ewing had a property interest in his continued 
enrollment in medical school, but concluding that the university had arbitrar- 
ily deprived him of that property in violation of the Fourteenth Amend- 
ment. The United States Supreme Court granted certiorari and reversed 
the appellate court’s decision. The Court reasoned that even if Ewing had a 
property right, the University had made its decision after a careful review of 
his entire academic career at the University. The University, therefore, had 
not violated his due process rights, and the Court deferred to the University’s 
decision regarding Ewing’s suitability for continued enrollment. 

Another reason courts defer to educational authorities’ decisions is that 
they may fear the possibility that unhappy students will unleash a torrent of 
lawsuits against colleges and universities upon already overburdened 
courts.** United States Supreme Court Justice Powell articulated this fear in 
his dissenting opinion in Goss v. Lopez.® He stated, “One can only specu- 
late as to the extent to which public education will be disrupted by giving 
every school-child the power to contest in court any decision made by his 
teacher which arguably infringes the state-conferred right to education.” 
Furthermore, because state legislatures have left control of schools and uni- 
versities primarily up to the local school and university governing boards, 
courts have declined to interfere with legislative policy.°’ Finally, many 
courts view educational issues as nonjusticiable.® 

Since the 1960s, however, the legal status of college students has 
changed.®? As one commentator has suggested: 





62. Ewing, 474 US. at 220, 106 S. Ct. at 510. 

63. Id. at 221, 106 S. Ct. at 511. 

64. Wilhelm, supra note 55, at 397 (citing Goss v. Lopez, 419 U.S. 565, 600, 95 S. Ct. 
729, 749 (1975) (Powell, J., dissenting)). 

65. 419 U.S. 565, 95 S. Ct. 729 (1975). 

66. Id. at 600, 95 S. Ct. at 749 n.22. 

67. Wilhelm, supra note 55, at 398 (commenting that the large degree of autonomy 
which private educational institutions enjoy is the product of legislative choice. For exam- 
ple, the Connecticut legislature has granted tax-free status to private universities.). 

68. Jd. at 399 (citing, for example, Comment, Procedural Due Process in Public 
Schools: the ‘Thicket’ of Goss v. Lopez, 1976 Wis. L. Rev. 934, 946-48, and stating that 
“[t]he question of justiciability arises because there are no discoverable and manageable 
standards on issues of educational quality for the Court to apply in deciding if the Consitu- 
tion has been satisfied or violated.”). 

69. See, e.g., Buttny v. Smiley, 281 F. Supp. 280, 286 (D. Colo 1968) (agreeing with 
plaintiffs who were students and former students at state university that “the doctrine of 
‘In Loco Parentis” is no longer tenable in a university community”); Fernand N. Dutile, 
Law and Governance Affecting the Resolution of Academic and Disciplinary Disputes at 
Scottish Universities: An American Perspective, 8 IND. INT’L. & Comp. L. REv. 1, 30 (1997) 
(quoting the Zellick Report which “makes clear [the proposition] that universities in Scot- 
land no longer stand in loco parentis ‘in any legal sense.’” This report recommends princi- 
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For most purposes students are no longer second class citizens under 
the law. They are recognized under the federal Constitution as “per- 
sons” with their own enforceable constitutional rights. They are recog- 
nized as adults, with the rights and responsibilities of adults, under 
many state laws. And they are accorded their own legal rights under 
various federal statutes.”° 


One of the earliest cases that signaled this change was Dixon v. Alabama 
State Board of Education.” In Dixon, the Alabama State Board of Educa- 
tion (the Board) had ordered State College administrators to expel several 
students for their participation in civil rights demonstrations. The adminis- 
trators had not given the students any prior notice that they would be ex- 
pelled if they participated, nor were the students given an opportunity to 
explain their actions. The students sued, alleging that the defendants had 
violated their due process rights. The trial court upheld the students’ dismis- 
sal and denied their request for temporary and permanent injunctions re- 
straining the defendants from preventing them from attending college. On 
appeal, however, the Dixon court held “that due process requires notice and 
some opportunity for hearing before a student at a tax supported college is 
expelled for misconduct.”’* In doing so, the court stated that college attend- 
ance is a “privilege,” but even as such it cannot be granted “upon the renun- 
ciation of the constitutional right to procedural due process.””* In addition, 
the court implied a rejection of the doctrine of in loco parentis as the rela- 
tionship between a university and its students.”* Though the United States 


Supreme Court declined to review the appellate decision,”> the case repre- 
sented a landmark for students and the Dixon court’s jurisprudence became 
the basis for future cases,”° suggesting the recognition of a new legal status 
for students. The decision’s scope is limited, however. As one commentator 
states, “Dixon draws two sharp boundaries .... It applies only to public, and 


not to private institutions; it applies only to disciplinary, and not to academic 
dismissals.””’ 





Kap.Lin & LEE, supra note 48, at 371. 

294 F.2d 150 (Sth Cir. 1961). 
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368 U.S. 930, 82 S. Ct. 368 (1961). 
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3. The Fourteenth Amendment and Due Process — the Legacies of Roth 
and Perry 


With this newly recognized legal status, students began to assert their 
rights. The Fourteenth Amendment to the federal Constitution protects indi- 
viduals against state action that involves a deprivation of “life, liberty or 
property without due process of law . . . [or a denial of] equal protection of 
the laws.”’® Courts increasingly recognized these constitutional protections’? 
and granted them to students (or their parents acting on their behalf).°° 

In reviewing decisions in which students have alleged violations of their 
due process rights and in granting constitutional protection to those rights, 
courts traditionally use a two-step analysis. First, the court determines 
whether a “liberty” or “property” interest is implicated. If, and only if, one 
of these interests is implicated, the court then determines exactly what pro- 
cess is due.*! 

The United States Supreme Court developed this analysis in the landmark 
decisions of Board of Regents of State Colleges v. Roth’? and Perry v. 
Sindermann* which it decided on the same day. In Roth,*4 David Roth was 
hired for a fixed term of one year as a non-tenured assistant professor of 
Political Science at Wisconsin State University - Oshkosh, a state university. 
The University notified him that it was not renewing his contract after the 
first year. A Wisconsin statute provided that after four years, tenure could 
be acquired and procedural safeguards, such as due process, were activated at 
that time. Roth filed suit, contending that because the University had not 


given him a reason for its decision and had not afforded him the opportunity 
for a hearing, the University had violated his due process rights. He also 
alleged that the real reason for his non-retention was his public criticism of 
the University administration. The district court was faced with deciding 
whether a probationary teacher, without tenure, was entitled to procedural 
due process protection. It granted summary judgment for Roth, ordering the 





78. U.S. Const. amend. XIV, § 1. 
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and Fourteenth Amendments prevent state from compelling members of Old Order Amish 
faith to send their children to school to age sixteen). 

81. See, e.g., Board of Regents of State Colleges v. Roth, 408 U.S. 564, 92 S. Ct. 2701 
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university to provide him with reasons for his non-retention and a hearing. 
The court of appeals affirmed the district court’s judgment and the United 
States Supreme Court granted certiorari. The Court concluded that the state 
had made no charge against Roth that might seriously damage his standing 
and associations in the community, nor had it imposed on him a stigma or 
other disability that prevented him from taking advantage of other employ- 
ment opportunities. The state had thus not deprived him of “liberty” pro- 
tected by the Fourteenth Amendment. The Court also concluded that a 
property interest is established by a tenure statute, by contract, or by the 
individual’s having a “legitimate claim of entitlement” to being rehired.* 
The Court held that the terms of Roth’s appointment secured no interest in 
his reemployment, and because there was no state statute or university rule 
or policy that secured that interest or that created any legitimate claim to it, 
he did not have a property interest protected by the Fourteenth Amendment. 
University authorities were thus not required to give him a hearing before 
declining to rehire him. 

Perry v. Sindermann further elaborated the interpretation of “property 
rights.” Robert Sindermann was employed in the Texas state college system 
for ten years, the last four under a succession of one year contracts as a pro- 
fessor of Government at Odessa (Texas) Junior College, beginning in 1965. 
The College did not have a tenure system, and, in 1969, controversy arose 
between Sindermann and the college administration concerning 
Sindermann’s political activism. College administrators decided not to renew 
his contract for the next academic year and issued a press release alleging 
insubordination as the reason for his non-retention. Sindermann brought suit 
against the administrators, seeking damages and reinstatement and claiming 
that the college had decided not to rehire him because of his political activi- 
ties, thus violating his First Amendment rights. He also claimed that by not 
affording him notice and a hearing, college administrators had violated his 
Fourteenth Amendment rights. Sindermann contended that the college had 
a de facto tenure program, that he had tenure under that program, and that 
his employment was thus protected by the Fourteenth Amendment. To sup- 
port this contention, he pointed to a provision in the College’s official Faculty 
Guide which stated: 


Teacher Tenure: Odessa College has no tenure system. The Adminis- 
tration of the College wishes the faculty member to feel that he has 
permanent tenure as long as his teaching services are satisfactory and as 
long as he displays a cooperative attitude toward his co-workers and his 
superiors, and as long as he is happy in his work.*° 


The district court, faced with the question whether Sindermann’s lack of 
contractual or tenure right to reemployment, taken alone, defeated his 
claims, rendered summary judgment for the college, but the court of appeals 
reversed and remanded back to the district court to determine whether his 
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dismissal was the result of protected speech. The college appealed, and the 
United States Supreme Court granted certiorari. The Court held that be- 
cause Sindermann’s interest in continued employment was not secured by a 
contractual tenure provision, the college’s failure to afford him notice and a 
hearing, on its face, did not violate his due process rights. The Court, how- 
ever affirmed the Fifth Circuit’s remand to determine whether the words and 
conduct of the college administration created a de facto tenure program giv- 
ing Sindermann an expectancy of reemployment and to determine whether 
Sindermann had tenure under that program. If so, the Court determined, he 
was entitled to the protections of procedural due process, including a hearing 
and notice of the grounds of his nonretention. Perry thus established that 
where the actions of a state institution’s administrators create a property in- 
terest, that interest is constitutionally protected. The Sylvester court may 
have implicitly relied on the holdings of Roth and Perry to determine that 
TSU had violated Sylvester’s due process rights created by its written rules 
and procedures when it failed to give her an adequate review of her grade. 

The United States Supreme Court has similarly analyzed cases regarding 
academic dismissals from colleges and universities. For instance, in Board of 
Curators of the University of Missouri v. Horowitz,®’ the Court agreed with 
the district court that a student who had been dismissed from a university’s 
medical program was accorded adequate procedural due process because she 
was fully informed of the faculty’s dissatisfaction with her clinical progress 
even though she was not given a formal hearing.** Furthermore, there was 
no showing of arbitrariness or capriciousness that would warrant remanding 
the case for further consideration of her substantive due process rights.*? In 
Ewing, the Court expressly assumed that the student had a property right in 
his continued attendance at a state university and was thus entitled to due 
process protection.” 

Though the Court has frequently considered the issue of due process, the 
Court has twice declined to decide whether students at public universities 
have liberty or property interests in their education.?! Nevertheless, it is 
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clear that, at a minimum, students at all levels are entitled to notice and some 
sort of hearing before being suspended or dismissed for academic or discipli- 
nary reasons.” In addition, courts have held that a deprivation of students’ 
due process rights occurs upon a showing of governmental action that is “ar- 
bitrary or capricious.”?? Consequently, in order to pass constitutional mus- 
ter, decisions regarding academic or disciplinary actions must be “reached in 
a fair and impartial manner and only after careful and deliberate considera- 
tion.”** Indeed, “[t]he ultimate test of due process of law in any administra- 
tive hearing is the presence or absence of the rudiments of fair play long 
known to our law.”% 

The United States Supreme Court has reviewed administrative decisions 
for these “rudiments of fair play” in at least two landmark cases regarding 
due process in a college or university context. In 1977, the Supreme Court 
decided Board of Curators of the University of Missouri v. Horowitz. In 
thai case, the University of Missouri had dismissed Charlotte Horowitz, a 
medical student, from its medical school because of poor grades. The school 
gave her several opportunities to improve and an informal hearing before 
dismissing her. Horowitz contended that the University deprived her of a 
liberty interest “by substantially impairing her opportunities to continue her 
medical education or to return to employment in a medically related field.”” 
She further asserted that she was not dismissed for academic reasons but for 
disciplinary reasons based on her personal hygiene and a lack of ability to 
maintain clinical schedules. The trial court entered judgment for the Board 
of Curators and Horowitz appealed. The Eighth Circuit reversed and re- 
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manded and later denied an en banc hearing. When the Supreme Court ad- 
dressed her case, the Court declined to rule on whether she had a liberty 
interest but held that she had been dismissed for purely academic reasons 
and thus had been afforded adequate process in spite of the severity of the 
consequences to her. This case illustrates the clear dichotomy between aca- 
demic and disciplinary actions that courts observe these days. It also illus- 
trates the Court’s reluctance to interfere with educational institutions’ 
decisions regarding academic matters. In Horowitz, the Court said that “ju- 
dicial interposition in the operation of the public school system of the Nation 
raises problems requiring care and restraint .... By and large, public educa- 
tion in our Nation is committed to the control of state and local authorities. 
We see no reason to intrude on that historic control... .”°* Furthermore, at 
least one commentator suggests that Horowitz “dashed the hopes of those 
who had anticipated an expansion of student due process rights in academic 
dismissal cases comparable to the historic changes effected by Supreme 
Court in other areas of student rights.” 

Another Supreme Court case that “dashed . . . hopes” is Regents of the 
University of Michigan v. Ewing,'°° decided in 1985. Ewing resembles 
Horowitz in that Scott Ewing contended that he had been arbitrarily and 
capriciously dropped from the University’s medical program. In contrast to 
Horowitz, however, Ewing asserted a property interest in his continued en- 
rollment. The district court entered judgment in favor of the Regents. The 
Sixth Circuit reversed and the Regents petitioned for certiorari. The 
Supreme Court granted the petition and, as it had in Horowitz, held that 
Ewing’s dismissal was based on an evaluation of his entire academic career at 
the University and that he had been given adequate process. Furthermore, it 
held that his property interest was, at best, dubious. Ewing’s importance, 
however, is that it clearly enunciated the “rigid standard for determining ar- 
bitrary and capricious behavior”!®! which is that, absent a showing of bad 
faith, a “faculty’s professional judgment . . . [will not be overruled] unless it is 
such a substantial departure from accepted academic norms as to demon- 
strate that the person or committee responsible did not actually exercise pro- 
fessional judgment.”!° This standard, once again, illustrates the strength of 
the educational deference doctrine. 

Susan M. v. New York Law School,'°? a case whose facts resemble Sylves- 
ter, again challenged the doctrine’s strength. In Susan M., the New York 
Court of Appeals reviewed New York Law School’s decision to dismiss Susan 
M. for academic deficiency. Susan. M. had based her allegations on the “ped- 
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agogical evaluation”! of her work; she contended that the school’s academic 
standards committee’s decision had been “arbitrary and capricious” and that 
it had retaliated for her complaints about her professors. The Supreme 
Court of New York dismissed her petition to challenge her grade, but the 
Appellate Division remanded for further review of her grade “to determine 
whether the grade . . . was a rational exercise of discretion.”!°° The victory 
was short-lived, however, as the court of appeals held that it was unnecessary 
to review the case further and dismissed it. The court cited the policy consid- 
erations which caused it to give great deference to the law school’s academic 
judgment. These policy considerations include academic institutions’ exper- 
tise in making such judgments and preservation of the “integrity of the cre- 
dentials conferred by educational institutions.”!°® Ultimately, the court held 
that the university had not deprived Susan M. of due process in dismissing 
her. Because the Appellate Division had even considered challenging the 
university’s academic decision, however, the case “represented both a break 
from the traditional treatment of academic dismissals and an adherence to 
the non-interventionist approach.”!°7 


4. The Public/Private Dichotomy — how courts differ in their treatment 
of public and private institutions of higher education 


Courts require state-supported educational institutions to treat their stu- 
dents fairly and to have reasons for making the decisions they do regarding 
academics or discipline. However, a dichotomy informs the courts’ interpre- 
tation of the extent to which constitutional protections apply in public and 
private institutions. Public institutions, as arms of the state, are bound by 
constitutional adherence to due process in their dealings with students. Pri- 
vate institutions, in contrast, are not bound by constitutional constraints ex- 
cept to the extent to which they become “state actors.”!°° One commentator 
has elaborated on this dichotomy: 


[P]ublic institutions and their officers are fully subject to the constraints 
of the federal Constitution, whereas private institutions and their of- 
ficers are not. Because the Constitution was designed to limit only the 
exercise of government power, it does not prohibit private individuals 
or corporations from impinging on such freedoms as free speech, equal 
protection and due process. Thus, insofar as the federal Constitution is 
concerned, a private university can engage in private acts of discrimina- 
tion, prohibit student protests, or expel a student without affording the 
procedural safeguards that a public university is constitutionally re- 
quired to provide.'!° 
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Students at private colleges and universities, therefore, are not guaranteed 
constitutional protections. Nevertheless, courts have shown an increased 
willingness to extend such protections in the private college or university con- 
text, especially where there is a great deal of federal or state control of the 
educational program.!!° 


A recent case which illustrates the view that students in private institutions 
have no constitutional protection is Ahlum v. Administrators of the Tulane 
Educational Fund." Sean Ahlum was disciplined by Tulane University, a 
private university, for violating the student code of conduct when he alleg- 
edly sexually assaulted a female student. Pursuant to the Code of Student 
Conduct, Ahlum was afforded a disciplinary hearing before the University’s 
Joint Hearing Board, and the University suspended him with no academic 
credit for the Spring, 1992 semester. Ahlum’s reentry into Tulane was condi- 
tioned upon his completion of a sexual assault awareness-raising program, 
the preparation of a 30-minute video presentation of a model training session 
for residential advisors on how to deal with sexual assault, and writing a let- 
ter to the alleged victim. The University also placed him on disciplinary pro- 
bation for a period of one semester, once he was re-enrolled.'!* 


After unsuccessfully appealing the sanctions through the university’s inter- 
nal appeals system, Ahlum sought relief in Civil District Court, requesting 
the court to enjoin Tulane from imposing the sanctions. Ahlum cited as error 
the fact that he was denied legal counsel during the hearing and that, as a 
result of a malfunctioning tape recorder, the Appellate Committee had no 
written transcript of the hearing upon which to base its review. The trial 
court enjoined Tulane from imposing the sanctions and ordered Tulane to 
convene another hearing to consider the charges against Ahlum at which a 
written record of the proceeding would be made.'!? The University appealed 
the judgment. The appellate court found for Tulane, stating: 


the judiciary has recognized that a private institution, as compared to a 
public institution, has the power to create, administer and implement its 
own rules and procedures concerning the qualifications and conduct of 
its students, staff and faculty. Absent some form of state action, the 
courts have refused to hear claims which allege that a private institu- 
tion’s practices have violated constitutional guarantees. ... It is not the 
place of the judiciary to substitute its own view of appropriate standards 
of conduct or appropriate penalties for the breach of those standards in 
place of a private institution’s decision.!!* 


The appellate court noted that “Tulane is a private actor not subject to the 
requirements of the due process clause. Therefore, it is not required to allow 
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the student to bring legal counsel to represent him in the hearing; in fact, 
Tulane may exclude anyone it wishes from the hearing.”!!5 The court also 
found that because there was adequate evidence on which the appellate com- 
mittee could base its decision, Ahlum was not prejudiced by the lack of a 
written record of the disciplinary hearings.!!° The appellate court looked to 
state case law from Louisiana and other states that dictated that where a 
private university’s Code of Conduct or student handbook created for stu- 
dents an expectation of due process, a non-academic decision of a private 
university could be reviewed only for arbitrary or capricious action.""? The 
court concluded, however, that neither the procedures employed nor the evi- 
dence relied upon by the University were so deficient as to render its decision 
arbitrary or capricious. In doing so, the appellate court reversed the trial 
court’s judgment and dissolved the preliminary injunction. It limited its judg- 
ment, however, “to the unique case of a private university’s internal discipli- 
nary proceedings.”!!8 

The Ahlum court’s decision illustrates the proposition that while courts 
usually will not overturn the academic and disciplinary decisions of private 
colleges and universities, they have required that such institutions may not 
act arbitrarily in dismissing students, especially where the actions or words of 
the university administration created an expectation of due process.!!? Fur- 
thermore, they have tested the arbitrariness of such dismissals using princi- 
ples of due process.!2° Nonetheless, the litigation over academic or 
disciplinary matters at private colleges and universities is almost always 
based on contract theories and almost never involves due process issues. 
One commentator has said, however, “It seems to me unthinkable that the 
faculty and administration of any private institution would consider recogniz- 
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ing fewer rights in their students than the minimum the Constitution exacts 
of the state universities, or that their students would long remain quiescent if 
a private college were to embark on such a benighted course.”!*! Thus, as a 
practical matter, almost every private college and university will commit itself 
to giving students facing dismissal at least as much notice and hearing as the 
Constitution compels public colleges and universities to give their students; 
however, this is not because of any legal compulsion but simply because pri- 
vate colleges and universities try to act decently toward their students and 
because they exist in a highly competitive market for those students. 

Furthermore, the mere fact that a private college or university receives 
federal or state funds does not make it a federal or state actor subject to the 
constitutional protections of the Fifth or Fourteenth Amendments. As dis- 
cussed earlier,'!?? the constitutional protections afforded students can be 
somewhat greater at private universities that receive government funds or 
administer government programs but only where the government asserts 
such control of the funds or programs that the government’s actions may be 
characterized as tacit ratification of a private institution’s choice or the dele- 
gation of public responsibility to a private entity. 


Dobkin v. Johns Hopkins University is illustrative of this type of mixed 
private institution/government case.'? In 1990, Johns Hopkins University 
(JHU) accepted Robert Dobkin as a doctoral candidate in its Department of 
Health and Policy Management. As a degree candidate in that program, he 
received an appointment to a National Research Service Award (NRSA) 
traineeship. Congress, under the Public Health Service Act'*4 created the 
NRSA program,'?> which is administered by the U.S. Department of Health 
and Human Services (HHS).!”° This program awards federal funds to public 
and non-profit private institutions such as JHU to “augment the number of 
highly trained scientists dedicating their talents and energies to health related 
research.”!?7 Because Congress thus mandated institutions like JHU to act 
on behalf of the federal government and required the federal government to 
exert a high degree of control over the NRSA program at institutions such as 
JHU,!*8 the court considered JHU a federal actor. Dobkin’s NRSA trainee- 
ship was to last for five years, but was terminated after only two. JHU 
claimed that he was terminated for failure to complete departmental oral 
examinations. Dobkin claimed that the department’s explanation for the ter- 
mination misrepresented his academic progress and promise, thus ruining his 
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academic and professional future. He sued the department administrators 
and JHU (the Hopkins defendants). He also named the National Institute of 
Health (NIH) and the National Institute on Aging (NIA) (the Federal de- 
fendants) as defendants in the suit and claimed, among other things, “that the 
termination of his NRSA traineeship deprived him of a constitutionally pro- 
tected property interest and that the stigma accompanying the termination 
deprived him of a constitutionally protected liberty interest.”!2? In response 
to separate motions to dismiss filed by the Hopkins defendants and the Fed- 
eral defendants, the court determined that, under the Due Process Clause, 
Dobkin had “failed to articulate a cognizable liberty interest,”'*° but that he 
did have a cause of action “concerning the deprivation of a property inter- 
est.”!5! In considering whether Dobkin had a liberty interest in his continued 
enrollment in the NRSA program, the court acknowledged that “‘[l]iberty 
interests subject to the protections of due process are present ‘where a per- 
son’s good name, reputation, honor and integrity are at stake because of 
what the government is doing to him.’”!*? The court noted, however, that, 
for a liberty interest to be violated by defamatory conduct, “‘the conduct 
must, in addition to imposing a stigma, be accompanied by the deprivation of 
a right previously held under state law, or result in the alteration of legal 
status which justifies the invocation of procedural safeguards.’”!*> Thus “‘[a] 
loss or injury [cannot] constitute the deprivation of a liberty interest unless 
that loss involve[s] a removal, extinguishment or significant alteration of an 
interest recognized and protected by law.”!54* Because the alleged stigma 
which accompanied Dobkin’s termination was not accompanied by a depriva- 
tion of a right to which he was already entitled under state law, he did not 
have a liberty interest in his traineeship. 

In considering whether Dobkin had a property interest in his traineeship, 
however, the court stated, ““To have a property interest in a benefit, a person 
must clearly have more than an abstract need or desire for it. He must have 
more than a unilateral expectation of it. He must, instead, have a legitimate 
claim of entitlement to it.’”!°5 The Hopkins defendants and the Federal de- 
fendants both claimed that, given JHU’s level of control over the NRSA pro- 
gram, Dobkin had no more than a “unilateral expectation” that his 
traineeship would be continued.'%° The court, however, determined that 
“mutually explicit understandings” about annual renewals of NRSA trainee- 
ships may have existed between JHU and the students in the program. These 
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understandings then created a property interest in the renewal of Dobkin’s 
traineeship. Furthermore, because Dobkin had not received any form of 
hearing prior to the termination of his traineeship, and because he did have a 
property interest in his traineeship, he had a cause of action for a possible 
violation of procedural due process. The court concluded that while Con- 
gress delegated the daily administration of the NRSA program to the recipi- 
ent institutions such as JHU, it also required the government to exercise a 
certain degree of supervision over how the money was disbursed.'*’ The in- 
stitutions thus did not have unfettered discretion to use the NRSA funds. 
Furthermore, because the NIA, an agency of the U.S. Department of Health 
and Human Services, had some supervisory authority over the administration 
of the NRSA awards, and because the record was incomplete, it was unable 
to “find that Mr. Dobkin’s purported injuries [were] not traceable to the acts 
or omissions of the NIA.”!** It further held that a judgment against the Fed- 
eral defendants might redress Dobkin’s injuries by forgiving his payback obli- 
gation, offering him another NRSA or withdrawing future NRSA funding 
from JHU. The court thus concluded that the Federal defendants may have 
been “legally responsible for [JHU’s] unlawful, and perhaps unconstitutional, 
actions ... .”!5? Furthermore, the Dobkin court cited to Supreme Court 
cases in which the “Court assumed without deciding that an arbitrary and 
capricious dismissal from an academic program could violate a student’s sub- 
stantive due process rights regardless of the process afforded.”!4° The Dob- 
kin court thus saw “no reason to draw a distinction between the dismissal 
from an academic program and the de facto dismissal which the arbitrary 
termination of financial support may effectuate.”'*! Nonetheless, Dobkin is 
an extreme example of governmental intervention into the programs of pri- 
vate colleges and universities and illustrates the depths to which that inter- 
vention must exist for courts to impose constitutional constraints on such 
institutions. 

Another aspect of the public/private dichotomy is found in the causes of 
action used by students against public and private universities. Students sub- 
jected to disciplinary or academic dismissal in public institutions often invoke 
some specific constitutional guarantee in their claim. Frequently, a univer- 
sity’s Code of Conduct or appeals procedure becomes the target, with the 
student contending that a rule is “unconstitutionally vague,” thus violating 
their due process rights. Soglin v. Kauffman'* is a leading case illustrating 
such a fact situation. 
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In Soglin, the plaintiffs were ten University of Wisconsin-Madison stu- 
dents who protested the presence of Dow Chemical representatives on the 
Madison campus. The day after the protest, the defendant Dean of Student 
Affairs informed the students that they were accused of behavior character- 
ized as “misconduct” and were thus suspended for violating a University rule 
prohibiting such behavior. The students filed suit, alleging that the doctrine 
of misconduct was so vague and over broad as to violate their First and Four- 
teenth Amendment rights. The students sought a declaratory judgment that 
the rule violated their rights and an injunction against the University’s use of 
the doctrine as the basis for any future disciplinary hearings. The district 
court agreed with the students and held that “misconduct” as it was so used 
was vague and over broad, thus violating the students’ constitutional rights. 
The court, however, denied the students’ request for injunctive relief to give 
the University reasonable time to amend its regulations. On appeal, the Sev- 
enth Circuit affirmed the district court’s judgment, declaring that the term 
was too vague to give students adequate notice of prohibited conduct. The 
court cited as support for its decision, a recent Supreme Court remark con- 
cerning the use of “misconduct” in a jury instruction: “‘If used in a statute 
which imposed forfeitures, punishments or judgments for costs, such loose 
and unlimiting terms (as ‘misconduct’ or ‘reprehensible conduct’) would cer- 
tainly cause the statute to fail to measure up to the requirements of the Due 
Process Clause.’”!47 One commentator points out, however, that the actual 
result in Soglin, invalidation of the rule, is unusual, because most of the time, 
the rule in question is either not as egregious as the rule in Soglin, or because 
a court accepts a college or university’s “inherent power to discipline,” as was 
argued by the Soglin defendants.'“* 


Because private institutions are not, as such, state actors, students in such 
institutions most often cite breach of contract as their cause of action when 
they seek court intervention into the institutions’ disciplinary decisions.'* 
Courts have held that when a private university admits a student, the transac- 
tion creates an implied contract, the terms of which may be found in bulle- 
tins, recruiting materials and student handbooks.'* In this implied contract, 
the university agrees to give the student the degree sought in exchange for 
the student’s successful completion of course work in compliance with the 
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university’s rules and regulations.'*’? Though principles of contract law can- 
not be rigidly applied,'** the university is contractually obliged not to engage 
in arbitrary expulsion or withholding of a degree. One commentator has de- 
scribed the implied contract governing the relationship between student and 
private university in the following manner: 


This contract is conceived as one in which the student agrees to pay all 
required fees, maintain the prescribed level of academic achievement, 
and observe the school’s disciplinary regulations, in return for which 
the school agrees to allow the student to pursue his course of studies 
and be granted a diploma upon the successful completion thereof. 
Since a formal contract is rarely prepared, the general nature and terms 
of the agreement are usually implied, with the specific terms to be 
found in the university bulletin and other publications; custom and us- 
ages can also become specific terms by implication. This contract has 
been upheld against attacks based upon lack of consideration, the stat- 
ute of frauds, and the lack of mutuality of obligation.'*” 


Thus, where such an implied contract exists, the private college or univer- 
sity administrator should not assume that he has complete freedom in 
promulgating disciplinary rules. Courts may protect students from clearly ar- 
bitrary disciplinary decisions or decisions made in derogation of clearly writ- 
ten rules. Furthermore, where there are no rules or the applicable rules are 
so broad or vague as to provide the students with no clear guidance as to how 
they are expected to behave, courts may overturn disciplinary actions taken 


in reliance on such rules.'%9 


5. The Academic v. Disciplinary Difference — how courts differ in their 
disposition of challenges to academic and disciplinary decision of 
colleges and universities 


A dichotomy exists in the way courts regarded students before and after 
the 1960s. Before that time, courts regarded students as second class citizens 
with no legal rights. Today, however, students are afforded full legal status as 
“persons” under the Constitution. Another dichotomy exists in the way 
courts interpret the constitutional protections afforded to students at public 
and private institutions of higher education. Students at public institutions 
have full constitutional protection, while students at private institutions have 
no constitutional protections unless the federal or state government exerts 
enough influence on the institution’s programs to make the institution a fed- 
eral or state actor. Still another dichotomy exists in the way courts view insti- 





147. Merrow, 672 F. Supp. at 774. Cf Mangla v. Brown Univ. 135 F.3d 80, 83 (1st Cir. 
1998); Corso v. Creighton Univ. 731 F.2d 529, 531 (8th Cir. 1984); Holert v. University of 
Chicago, 751 F. Supp. 1294, 1300 (N.D. Ill. 1990); Nieswand v. Cornell Univ., 692 F. Supp. 
1464, 1470 (N.D.N.Y. 1988). 

148. Lallo, supra note 61, at 585. 

149. Id. at 585 (quoting Eugene L. Kramer, Note, Expulsion of College and Profes- 
sional Students — Rights and Remedies, 38 NoTRE DAME L. J. 174, 183 (1962)). 

150. KaApPLIN & LEE, supra note 48, at 464. 








1998] NOTE 423 


tutional action for disciplinary, as opposed to academic, reasons. Courts are 
reluctant to make evaluations of students’ academic progress because, in 
their opinion, colleges and universities are better equipped to judge students’ 
progress. Indeed, the Supreme Court has said academic evaluation “requires 
an expert evaluation of cumulative information and is not readily adapted to 
the procedural tools of judicial or administrative decision making.”'>! Courts 
afford great deference to a college’s or university’s decisions to dismiss a stu- 
dent for failing grades.°? Such deference extends even to receipt of a failing 
grade where the student is not threatened with dismissal, so long as the grade 
was not reached arbitrarily, and so long as it was reached in accordance with 
established policies and procedures.'°? One court determined that in order 
to establish a substantive due process claim on the basis of a failing grade, the 
plaintiff must show that there was no rational basis for the college’s decision 
or that it was made out of malice or ill will.!>4 


On the other hand, courts are willing to review disciplinary actions in both 
public and private settings. As one commentator has said, “[dl]isciplinary 
judgments are not academic judgments and teaching ability has little to do 
with competence to prosecute a dormitory rapist. Indeed, questions of fair 
procedure are the specialty of courts and it makes no sense for them, in a 
disciplinary setting, to defer to school administrators.”'>> Courts thus are fre- 
quently called upon to review disciplinary actions and, in the case of public 
colleges and universities, to determine whether students received due pro- 
cess. Partially because of this, most educational institutions have promul- 


gated written rules and regulations so that all students know what is expected 
of them, the procedure that will be used if they are suspected of violating the 
rules, and what procedure is available if they are wrongly accused. More- 
over, the student handbooks or codes of conduct must be written very care- 
fully so that their provisions are not over- or under-inclusive. Yet, they must 
contain enough “teeth” to be effective in maintaining a safe and orderly 
environment. 
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B. Cases that affected Sylvester’s outcome 


1. Specific cases 


Sylvester is one of the latest in a long line of cases in which students at a 
public college or university have sued an educational institution for depriva- 
tion of due process. Courts on all levels have heard them. The Sylvester 
court specifically mentions two applicable Texas court decisions: Martinez v. 
Texas State Board of Medical Examiners'*® and James v. Wall.'>’ 

In Martinez, the Texas State Board of Medical Examiners (the Board) 
charged J.J. Martinez, a doctor, with sexual misconduct involving some of his 
female patients, illegal prescription of narcotics, and other unprofessional be- 
havior. The Board revoked his license as a result, and he sought to set the 
revocation aside. The trial court sustained the order revoking his license and 
Dr. Martinez appealed. He contended that there was not enough evidence 
against him to cause the State Board of Medical Examiners to maintain the 
action. He also argued that the statute on which the Board had relied was 
“unconstitutionally vague and constitute[d] an unconstitutional delegation of 
legislative powers to the Board.”'°® His contention was based on the fact 
that he was given a substantial evidence type review, for which the statue 
provided, instead of a de novo jury trial, which he contended he should have 
been afforded. He thus contended that this type of review deprived him of 
his constitutional due process rights.'°? On appeal, the court decided that he 
had been afforded the “basic elements of due process, [which] are notice, 
hearing and an impartial trier of facts .... Due process does not require that 
the hearing conform to judicial process . . . [and t]rial by jury is not required 
in cases of this nature.”'©° The Sylvester court applied this case to decide that 
Sylvester was entitled to a fair administrative hearing, though a full judicial 
process was not required. 

The Sylvester court also cited James v. Wall,'®' another Texas state case, for 
the same proposition. In Wall, the University of Texas accused twin brothers, 
who were medical students, of cheating and the University issued a discipli- 
nary complaint. The brothers admitted to the cheating and the medical 
school administrators proposed a penalty by waiver of hearing. The brothers 
declined, let the matter go to hearing and were found guilty. The same pen- 
alty that was proposed in the disciplinary complaint was imposed. The broth- 
ers then appealed to the president of the university, who modified the 
penalty. The brothers agreed to the modification and began performance of 
the modified penalty on the assumption that the matter was resolved and that 
they were free to resume their studies on a probationary basis pending their 
performance of the specified penalty. Subsequently, however, their grades 
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for the course in which they had cheated were dropped to an “F” and they 
were dismissed for academic failure. The brothers then sued the medical 
school administrators in their official capacities and secured a temporary in- 
junction against their dismissal on the ground that the university had behaved 
“capriciously and improperly in subjecting [the brothers] to a second suspen- 
sion process under the guise of an ‘academic’ process when the ‘scholastic 
dishonesty’ committed by [the brothers] had already been resolved in disci- 
plinary proceedings. . . .”'© On appellate review of the temporary injunction, 
the Court determined that they had been denied due process because of lack 
of “fair play” in the administrative hearing.’ The Sylvester court relied on 
Martinez and Wall to determine that Sylvester was entitled to procedural and 
substantive due process and had received neither. 


2. The Cornerstones 


Though the Sylvester opinion relied on only these two cases, the Supreme 
Court has decided some cases that have become crucial components of mod- 
ern education law and which, accordingly, may have informed the Sylvester 
court’s opinion. As previously discussed, the Supreme Court’s decision in 
Board of Curators of the University of Missouri v. Horowitz‘ illustrated the 
clear dichotomy between academic and disciplinary actions and may have 
influenced the Sy/vester court’s somewhat unusual decision to overrule TSU’s 
academic decision. Furthermore, the Court’s decision in Regents of the Uni- 
versity of Michigan v. Ewing'® may have informed the Sylvester court’s hold- 
ing that TSU’s behavior was arbitrary and capricious. 

One other Supreme Court decision, describing the level of process re- 
quired by a public educational institution, may have also influenced the Syl- 
vester court. In Goss v. Lopez,’ a public high school suspended nine 
students for disciplinary misconduct. The students sued, contending that 
their due process rights had been violated. None of them had been given 
notice prior to their suspension that they could be suspended for misconduct, 
nor had they been given a hearing “prior to suspension or within a reason- 
able time thereafter.”!©’ The district court held that the students were denied 
due process and an appeal was taken directly to the Unites States Supreme 
Court, which affirmed the lower court’s ruling. The Court construed the Due 
Process Clause to require that students facing suspension from public school, 
even a suspension of as few as ten days, are entitled to notice of the charges 
against them and a hearing.'®* Additionally, the Court noted that the notice 
could be either oral or written and the hearing could be extremely informal, 
as informal as merely discussing the student’s alleged misconduct with him or 
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her moments after it has occurred, depending upon the severity of the sanc- 
tion.'!©° This decision has come to mean that students in public institutions 
facing disciplinary procedures with relatively minor consequences must still 
be afforded notice and at least an informal hearing. When more serious con- 
sequences threaten, more formal procedures are required. 


Part Ill: Syzves7er’s IMPLICATIONS 


In Sylvester, a law student brought an action challenging the process that 
TSU had followed when she appealed a less-than-satisfactory grade. The 
United States District Court for the Southern District of Texas determined 
that Sylvester’s due process rights had been violated and that she was entitled 
to an equitable adjustment of her grade, from a “D” to a “Pass,” based on 
TSU’s persistent failure to follow its own procedures for disputed grades. 
The Sylvester court was not at all concerned with whether Sylvester deserved 
the “D.” Indeed, the court stated, “This court has no opinion on the quality 
of Sylvester’s answers to [the professor’s] questions.”'”? The fact that the 
university, through its faculty, had breached its duty to follow a “process that 
is regular and can be seen to be regular”!”! obviously exasperated the court. 
This conclusion is indisputable. TSU had behaved so egregiously and its de- 
cision was made so capriciously that the court correctly held that Sylvester’s 
due process rights were violated. TSU had a written review process that it 
chose not to follow. Because it had afforded other students “meaningful re- 
view” of their grades, it had a responsibility to do the same for Sylvester. 
Furthermore, because the Academic Standards Committee wrongly excluded 
its student members, the court correctly concluded that the committee was 
illegally composed. 


A. The future in light of Sylvester 


1. Sylvester’s effect on future court decisions 


The Sylvester court’s decision was a distinct departure from the well-set- 
tled tradition of judicial deference to academic decisions. Sylvester did not, 
however, center her arguments on the grade she received, as had Susan M.!72 
They were aimed at the process (or lack of it) used to review her grade. 
Accordingly, the court looked only at the procedure. It is, in part, for this 
reason that the Sy/vester court found for her. The professor’s blatant disre- 
gard for court orders was, most assuredly, another contributing factor. 

Does the Sylvester decision signal an end to the educational deference 
doctrine? Will courts review academic decisions as willingly as they review 
disciplinary decisions? It is highly unlikely. Courts are not comfortable mak- 
ing the type of subjective judgments required in academic decisions. Discipli- 
nary decisions, on the other hand, lend themselves to the type of adversarial 
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proceedings that are within courts’ expertise. Academic decisions generally 
involve issues that are more subjective and evaluative than procedural.!73 
Disciplinary decisions, however, involve a review of procedure, and, in re- 
viewing them, courts determine whether the institution afforded the student 
due process. The Horowitz decision summed up these distinctions, stating: 


Academic evaluations of a student, in contrast to disciplinary determi- 
nations, bear little resemblance to the judicial and administrative fact 
finding proceedings to which we have traditionally attached a full-hear- 
ing requirement. ... The educational process is not by nature adver- 
sary; instead it centers around a continuing relationship between faculty 
and students, “one in which the teacher must occupy many roles — 
educator, adviser, friend and, at times, parent-substitute.”!”* 


It is for this reason that most academic challenge cases have been, and will 
continue to be, rejected by the courts. Because such decisions involve a rela- 
tively straight-forward procedure, procedural challenges to them will be rare 
and unavailing. When courts do overturn these decisions, it is usually in a 
case involving a violation of substantive due process rights. Such violations 
include decisions based on unconstitutional criteria, for example, those that 
are “arbitrary or capricious,”'!”> and involve egregious behavior similar to 
that seen in Sylvester. 

Nonetheless, courts have provided little guidance in classifying student ac- 
tion as either academic or disciplinary.'”° The Wall court, cited in Sylves- 
ter,‘”’ held that a university “acted capriciously and improperly in subjecting 
[two medical students] to a second suspension process under the guise of an 
‘academic’ process when the ‘scholastic dishonesty’ committed by [the stu- 
dents] had already been resolved in disciplinary proceedings set out by [a 
university’s] rules and regulations.”!”* Yet the court based its holding that 
they had been denied due process on a breach of the students’ contractual 
rights to continue at the university after accepting its penalty.'”? The court 
made no explicit decision as to whether cheating is an academic or discipli- 
nary matter. 
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2. Sylvester’s implications for colleges’ and universities’ policies 
and procedures 


In Sylvester, a university had procedures in place through which a student 
involved in an academic matter could seek review. That university chose, 
however, not to follow those procedures. Sylvester’s outcome suggests the 
importance of a university doing so. Nonetheless, as one commentator has 
suggested, courts know that because they are more willing to review a disci- 
plinary decision than they are to review an academic decision, an accused 
student may want to classify a conflict as disciplinary while the university 
may want to characterize it as academic.'®° Academic officials thus enter 
contentious territory when they are deciding whether to classify a student 
matter as academic or disciplinary and may have to suffer the consequences if 
they wrongly classify it and fail to afford a student adequate process.'*!_ This 
commentator also suggests that schooi officials thoroughly investigate an in- 
cident and consider all the surrounding circumstances before classifying it. 
Moreover, if there is any question as to whether an issue is academic or disci- 
plinary, she recommends that university officials “err on the side of caution” 
and afford the student a formal hearing.'®? Criteria established in universi- 
ties’ codes of conduct, student handbooks or honor codes may help academic 
officials to classify matters as academic or disciplinary,'** thus they should be 
carefully crafted'** and widely distributed. 

In Mathews v. Eldridge,'**> the United States Supreme Court outlined a 
three-step approach to determining what process is due and enunciated it as 
follows: 


[I]dentification of the specific dictates of due process generally requires 
consideration of three distinct factors: First, the private interest that will 
be affected by the official action; second, the risk of an erroneous depri- 
vation of such interest through the procedures used, and the probable 
value, if any of additional or substitute procedural safeguards; and fi- 
nally, the [college or university’s] interest, including the function in- 
volved and the fiscal and administrative burdens that the additional or 
substitute procedural requirement would entail.'*° 
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Several courts have incorporated these factors into their consideration of stu- 
dents’ due process rights,!8’ and they may be instructive to academic officials 
who are developing such criteria.'** By considering these factors as they de- 
velop the disciplinary criteria, academic officials ensure that such criteria ex- 
ceed minimum constitutional requirements, thereby “avoid[ing] arbitrariness 
and absolutism and . . . promot[ing] fairness, trust and flexibility.”'*° 


One aspect of their procedures university officials should consider is 
whether to allow students to be represented by attorneys in academic and 
disciplinary proceedings. Since academic proceedings, such as those that 
were examined in Sylvester, are generaily more informal and less adversarial 
than disciplinary proceedings, there is, most likely, little need to allow attor- 
ney representation in those proceedings. The question is, however, food for 
thought. Dixon v. Alabama State Board of Education enunciated the stan- 
dard for due process in disciplinary hearings.'°° Nonetheless, it did not cite 
the assistance of counsel as one of the requirements. Some courts have taken 
this omission to mean that the right to counsel is not required. One of the 
strongest and clearest statements on this issue can be found in Judge Posner’s 
opinion in Osteen v. Henley.'*! 


Osteen concerned a student who was expelled from a state university for 
disciplinary reasons and who sued the university and university officials in 
their official capacities for violating his due process rights. The student cited, 
as one example of how his rights were violated, that he had been denied the 
right to be represented by counsel in the university disciplinary proceeding. 


The trial court held that his due process rights did not include the right to 
counsel in the disciplinary proceeding and this opinion was affirmed on ap- 
peal. Judge Posner stated: 


[A]t most the student has a right to get the advice of a lawyer; the law- 
yer need not be allowed to participate in the proceeding in the usual 
way of trial counsel, as by examining and cross-examining witnesses and 
addressing the tribunal. . . . To recognize such a right would force 
student disciplinary proceedings into the mold of adversary proceed- 
ings. .. . The cost and complexity of such proceedings would be in- 
creased, to the detriment of discipline as well as of the university’s 
fise.?* 


Nonetheless, at least one commentator has expressed a contrary view, sug- 
gesting the need to allow students the assistance of counsel in disciplinary 
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hearings.'°? Though Sylvester involved an academic proceeding, the issue of 
whether to allow the assistance of counsel is worth briefly considering here 
because the case for allowing assistance of counsel is especially strong in seri- 
ous proceedings in which counsel represents the university or in proceedings 
where the students “face criminal charges arising out of the same set of facts 
that led to the university disciplinary charges.”!?* Another commentator sug- 
gests that the “Eldridge Factors” provide the rationale for allowing students’ 
counsel to participate, at least on a limited basis.!°° Many universities allow 
students (frequently pre-law or law students) to represent other students in 
disciplinary proceedings.'*° In a proposed code of conduct, however, still an- 
other commentator makes the following cautionary recommendation: 


Attorneys [should be] permitted to represent students, subject to the 
caveat that “no party or representative may use threatening or abusive 
language, engage in excessive argumentation, interrupt the proceedings 
with redundant or frivolous objections or disrupt the hearing.” Efforts 
on some campuses to permit “members of the campus community” to 
serve as counsel have often resulted in representation by pre-law stu- 
dents, who are not subject to the Canons of Ethics and who are usually 
more inclined than attorneys to engage in theatrics and 
obstructionism.!9’ 


Universities should also consider the standard of proof provided for in 
their procedures. Some universities apply the “reasonable doubt” stan- 
dard.”!°8 This standard is usually reserved for criminal proceedings. Such a 


standard is based on the premise that “it is better for a guilty man to go free 
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than for an innocent man to be convicted.”!°? Most academic or disciplinary 
proceedings, however, do not rise to the level of seriousness and formalism as 
that required in criminal proceedings. Other universities apply a “prepon- 
derance of the evidence” standard.2° This standard is appropriate in civil 
cases and is based on the notion that the “state simply has an interest in 
seeing that lawsuits are won on their factual and legal merits and not on the 
basis of whim or caprice.”*°' One commentator has suggested, however, that 
“(t]he preponderance standard is sometimes difficult to ascertain, but it is 
easy to define. ‘Beyond a reasonable doubt,’ however, is elusive in both sub- 
stance and definition.”*°? This commentator has advocated the use of the 
“clear and convincing” standard because it “weighs the balance in the stu- 
dent’s favor while not placing an undue burden of proof on the institu- 
tion.”2°3 This standard “is a more stringent standard than the preponderance 
standard, but a less stringent standard than ‘beyond a reasonable doubt.’”?% 
It “is appropriate as a matter of equity and due process in all areas outside 
the criminal law where society has an interest in seeing that fact finding er- 
rors will tend to favor the individual over the government or other institu- 
tion.”*°> It is indisputable, however, that the standard, whatever it is, should 
be clearly stated as part of the procedures.? 

Universities should also consider the efficacy of including student repre- 
sentatives on their academic or disciplinary committees.*°’ TSU had student 
representatives on its Academic Standards Committee but later expelled 
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them because TSU deemed it improper for the students to have access to 
other students’ examinations. Though the Sylvester court faulted TSU for 
expelling the students, TSU’s concern has merit. Most law schools have 
anonymous grading to ensure that professors make objective evaluations of 
students’ progress. It is equally important that hearing committees deciding 
students’ status at a college or university do so fairly and impartially. Univer- 
sities have a legitimate concern that students may not be able to maintain 
their objectivity when standing in judgment on their classmates and friends. 


B. The Stakes Are High 


University officials may find themselves in court if they do not clearly ar- 
ticulate their expectations regarding student behavior and if they do not give 
students (at public colleges and universities) the constitutional protections 
afforded them by their legal status as persons under the Constitution.*°° This 
can be costly in terms of time, money and reputation.*°° The rulings in 
Goss?!® and Dixon?" make it clear, and other courts hold, that students at 
public colleges and universities are entitled to notice and an opportunity to 
be heard by a fair and impartial trier of facts when they are accused of seri- 
ous misconduct. Of course, the elaborateness of the hearing will vary with 
whether the case is academic or disciplinary and with the seriousness of the 
issue. 

If a student at a public college or university believes that he or she has not 
been afforded adequate process by the decision-making body of a college or 
university, and chooses to challenge an academic or disciplinary decision in 
court, the court will review the decision using one of three standards of judi- 
cial review. The “substantial evidence” standard of review gauges whether 
the decision makers carefully considered all of the evidence and whether they 
had a sufficient body of evidence upon which to base their decision. Such 
“substantial evidence requires ‘more than a mere scintilla. It means such rel- 
evant evidence as a reasonable mind might accept as adequate to support a 
conclusion.’”?!? This is the “middle of the road” standard. The most deferen- 
tial standard is the “arbitrary and capricious” standard in which the court 
determines whether the decision-making body acted reasonably and ration- 
ally. On the other end of the continuum is the “de novo” standard in which 
the court considers the case from the ground up, “giving virtually no defer- 
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ence to the decision-making body’s decision, and requiring all evidence to be 
submitted and considered anew.”?!3 

Whichever standard of review a court chooses to use, a student wishing to 
challenge an academic dismissal or grade must prove that the decision in- 
volved “bad faith, arbitrariness or capriciousness.”?!* At least one commen- 
tator has suggested that this standard is rarely met because of courts’ 
reluctance to review academic decisions.?!° As the Horowitz court stated, 
“We decline to further enlarge the judicial presence in the academic commu- 
nity and thereby risk deterioration of many beneficial aspects of the faculty- 
student relationship.”?!© The policy implications of judicial non-interference 
include the need to preserve an institution’s integrity and “academic 
freedom.”?!7 

Justice Frankfurter defined academic freedom in his reference to “the four 
essential freedoms” of a university — to determine for itself on academic 
grounds who may teach, what may be taught, how it shall be taught, and who 
may be admitted to study.?!® It seems logical that the freedom to decide who 
may be admitted to study would also extend to the freedom to decide whose 
privilege of studying may be limited or revoked for academic or disciplinary 
infractions. In truth, colleges and universities frequently use “academic free- 
dom” as a defense to students’ charges of constitutional rights violations. 
Courts frequently accept this defense and find in the institution’s favor be- 
cause they fear that their interference in the grading process will diminish the 
validity of the institution’s evaluation of a student’s progress. As one com- 
mentator has stated, “[a]cademic freedom dictates that institutions be the 
sole judges of who receives a degree. Degrees from different institutions 
hold different honors. If courts apply a uniform standard to judge student 
grades, the individuality of an institution’s diploma would be diminished.”?!9 
This statement suggests that college or university officials must remain free, 
after careful consideration, to take action against a student who truly de- 
serves to be dismissed from or disciplined by the institution. Administrators 
are well aware that the cost of unleashing a cheat or a liar on the public is 
great and may reach far beyond the confines of the institution because that 


person may actually endanger innocent lives if his or her dishonesty is left 
unchecked. 





213. KaApLin & LEE, supra note 48, at 35. 

214. Lallo, supra note 61, at 591. 

215. Id. 

216. Board of Curators of the Univ. of Mo. v. Horowitz, 435 U.S. 78, 90, 98 S. Ct. 948, 
955 (1978). 

217. Lallo, supra note 61, at 592. Academic freedom was not even mentioned in Syl- 
vester but is being discussed here because colleges and universities frequently assert it as a 
defense to students’ constitutional rights violations claims. 

218. Id. at 592 (quoting Sweezy v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 1203, 
1218 (1957) (Frankfurter, J., concurring) (citations omitted). For an interesting commen- 
tary on the issue of academic freedom and the First Amendment, see Stephen A. Newman, 
At Work in the Marketplace of Ideas: Academic Freedom, the First Amendment and Jeffries 
v. Harleston, 22 J.C. & U.L 281 (1995). 

219. Lallo, supra note 61, at 592. 





434 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 2 


On the other hand, administrators should consider the effect that an aca- 
demic or disciplinary proceeding will have on the student against whom the 
action is being taken. In many cases, receipt of a professional license is the 
culmination of a life-long dream. In addition, the notation on a student’s 
permanent record of involvement in such a proceeding may preclude a stu- 
dent from obtaining employment in his or her chosen field. Certainly, in- 
volvement in such a proceeding will have a long-lasting, perhaps life-long, 
effect on the student’s self esteem and emotional well-being. University offi- 
cials should thus proceed with great caution because they are gambling with 
someone’s life. Making a fair and correct decision involves a careful and 
thorough weighing of interests, expectations, costs and obligations. 


CONCLUSION 


The Sylvester court considered the case of a law student who tried to ap- 
peal an unacceptable grade and a university that failed to follow its estab- 
lished appeals procedure. In doing so, the court concluded that the 
university had violated the student’s due process rights. Though courts in 
academic issues cases generally defer to school officials’ decisions, the Sy/ves- 
ter court refused to defer because of the outrageousness of TSU’s treatment 
of Sylvester. University and college officials weigh many interests when they 
make academic or disciplinary decisions. These interests are best served, 
however, when they establish clear and fair policies and procedures to be 
followed by everyone in the university or college community. These policies 
should be reviewed and updated periodically to incorporate changing laws 
and attitudes. Ultimately, university officials must take the utmost care to 
preserve the peace and integrity of the university and its students. 





REVIEW OF DONALD KENNEDY’S 
ACADEMIC DuTy 


FREDERICK J. CROSSON* 


From 1980 to 1992, Donald Kennedy was President of Stanford University. 
He is currently Stanford’s Bing Professor of Environmental Science. He has 
a distinguished record as a biomedical researcher, a university president, and 
in public service as Commissioner of the United States Food and Drug Ad- 
ministration during the Carter administration. This book emerged from a 
series of graduate seminars Kennedy gave at Stanford after he stepped down 
as President. These seminars were intended to orient senior doctoral stu- 
dents who were headed for academic careers as to what lay ahead. Not sur- 
prisingly, he discovered that his students had neither a sense of the kind of 
roles and responsibilities they would take on as faculty members, nor a sense 
of how a university functioned from a faculty perspective. On reflection, he 
concluded that the students’ lack of sense resulted from the years their work 
had been sharply focused on developing knowledge of and research skills in 
some sub-field of a discipline in the sciences or humanities. Very little atten- 
tion, if any, is normally devoted in the graduate programs of research univer- 
sities to preparing doctoral students for the role of faculty member, even 
though fewer than one hundred research universities produce ninety percent 
of the faculty for all institutions of higher education in the United States.! 


This fact would seem to indicate that universities should assume some re- 
sponsibility in preparing future faculty members for their academic careers. 
There are two central reasons why so little is done in this area. The first is 
the expansion of what William James at the turn of the century called “the 
Ph.D. octopus,” namely the spreading requirement that college teachers 
should have a doctoral degree — a result of the then-dominant influence of 
the German university model — and that doctoral studies should emphasize 
research. This expansion was reinforced by the practice of accreditation as- 
sociations of taking the percentage of faculty members with doctoral degrees 
as one measure of a college’s quality.2_ The second reason is even more influ- 
ential: the practice, not only in universities, but also in growing numbers of 
four-year colleges, of making research and publication the central element in 
the assessment and tenuring of faculty members. 





* Frederick J. Crosson is the John J. Cavanaugh Chair Professor, Program of Liberal 
Studies at the University of Notre Dame. 

1. There are over two thousand baccalaureate-degree granting institutions and an- 
other thousand junior and community colleges. 

2. DoNALD KENNEDY, ACADEMIC Duty 283 (1997), (hereinafter cited as “KEN- 
NEDY”). Kennedy comments that “lower-tier institutions regularly advertise the propor- 
tion of their faculty members who hold Ph.D.s, as though that fact alone were a reliable 
indicator of the quality of instruction. In fact, it is anything but that: doctoral study has 
always trained people to do research first.” Jd. 


435 





436 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 2 


As Kennedy annually gave and revised these seminars at Stanford Univer- 
sity for doctoral students, he found himself writing essays on such topics as 
teaching and its evaluation, the ethics of peer review, research and its fund- 
ing, outside service, and so forth. This book is a result of that experience. It 
is addressed, consequently, to “a broader audience of prospective academ- 
ics.” His aim is “to write primarily at, about, and for members of the faculty: 
their central role in the institution’s mission, the way they relate to its legal 
owners and managers, and their responsibility to students.”* Ironically, given 
his own description of the way that future faculty members are now pre- 
pared, his message is not likely to appear on their radar screens unless it first 
is heard by the institutions themselves. “But the institutions . . . are assem- 
blages of teacher-scholars. In the way they function, universities are, for 
most purposes, the faculty.”> Hence, the primary addressees would logically 
seem to be senior faculty members who are presently accountable for prepar- 
ing doctoral students. 


How about addressing administrators? Several wry remarks through the 
book make it clear that this former president does not think administrators 
have the ability to initiate and effect changes of the fundamental and perva- 
sive sort he believes necessary. He notes a structural change in the internal 
hierarchies of academic institutions that gives evidence for that view. De- 
partment chairpersons are commonly elected to three-year terms by depart- 
ment faculty, and deans, “once relatively permanent fixtures,” now rotate 
more frequently, often every four or five years.° Under these circumstances, 
leadership tends to reflect “consensus below rather than any call for change 
from above.”’ 


More important, Kennedy thought about the cluster of issues that future 
faculty members should think about, and came to realize that what was com- 
ing into view for him was the counterpart of academic freedom — namely, 
academic duty. Academic freedom is commonplace in discourse about col- 
lege teaching, but academic duty is, to say the least, spoken of less. Yet, as 
Kennedy quotes John Gardner, “Liberty and duty, freedom and responsibil- 
ity: that’s the deal.”® 


Faculty members have professional responsibilities: to students, col- 
leagues, their institutions, and the larger society. That is not only the theme 
of this book, but it also provides the principle for the division of the chapters. 
Each of the following chapters is addressed to a particular duty: “To Teach”, 
“To Mentor”, “To Serve the University”, “To Discover”, “To Publish”, “To 
Tell the Truth”, “To Reach Beyond the Walls” and “To Change”. To this list 
of subjects, Kennedy adds a discussion in Chapter One on the duty of the 
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institution, as well as the faculty, to prepare its graduate students for these 
future obligations. 

The book is an attempt to identify the things that faculty members in an 
institution should have a sense of responsibility for, that constitute a kind of 
professional ethics, analogous to legal, medical, and business ethics. (Of 
course, one difference is that the latter three subjects are already commonly 
taught in their respective professional schools.) The list of such topics — the 
chapter headings — was probably arrived at over time, through Kennedy’s 
experience of teaching the seminars. No overarching principle seems to de- 
termine the list’s order of importance, although looking at it, one might 
surmise that it proceeds from close to far, from one’s students to the institu- 
tion, and then, to the larger society. Some of the chapters have division 
markers, but there are no subtitles. What marks off the divisions remains 
somewhat obscure. 

Kennedy begins with what he presently considers to be the most crucial 
issue: the responsibility to give teaching primary importance. In his view, 
teaching should be the primary concern of colleges and universities in any 
period, but we find ourselves in an academic environment in which research 
and publication have taken first place in the reward system. This is especially 
true, but by no means exclusively, in the research universities. The author is 
clear and direct about his position: “the constant tension between research 
and teaching . . . is now the single greatest problem facing the professorate;”? 
it is “time to reaffirm that education, [not research, is] . . . the primary 
task.”!° Of course, the “reaffirming” will have to be more than a statement 
or even an exhortation, and Kennedy does not seem optimistic about the 
results. “Calls for the revision of the requirements for promotion to tenure 
so as to place greater emphasis on teaching are heard in many places and 
even heeded in a few.”'' Educational reform may be “at the center of con- 
cerned conversation in colleges and universities . . . [but]. . . it must be admit- 
ted that the results are still meager.”!? One of the contributing factors is that 
there is no agreement on how to assess teaching, as contrasted with 
research.'3 

That teaching should be the primary concern does not mean that research 
and publication should be deprecated. Research, after all, is one of the major 
functions of the modern university. It is a task, at least in the sciences, which 
serves the society at large. Kennedy states that the “success of university 
research in bio-medicine and the physical and engineering sciences has been 
spectacular, and it is widely appreciated.”'* Kennedy implied the impor- 
tance of research in his view by devoting more chapters to this function than 
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are devoted to teaching: “To Discover,” “To Publish,” “To Tell the Truth.”!® 
In fact, there is only one chapter devoted to teaching. Kennedy could have 
addressed the teaching of graduate students in his second chapter, “To Men- 
tor,” but he spends most of his discussion on sharing credit for research with 
graduate research assistants, and issues involved in cases of sexual harass- 
ment and discrimination. 

Indeed, the longest chapter in the book is on research, the shortest is on 
mentoring. The research chapter deals mostly with topics such as securing 
grant support. These topics seem only indirectly related to professional eth- 
ics. Kennedy spends a long time discussing the matter of indirect cost 
charges and how universities calculate them. Approximately one-quarter of 
the chapter revisits a touchy case concerning indirect costs in which Kennedy 
was personally involved while president of Stanford, and the author re-vindi- 
cates the conclusion that Stanford was not guilty of wrongdoing. Chapter 
Nine, “To Reach Beyond the Walls,” which one would anticipate to deal with 
the responsibility of the university to the larger society, focuses mostly on the 
profit-making enterprises spun off from research in university laboratories.'® 

As a result, there is a certain disproportion between the diagnosis of the 
major fault-line in present educational practice — the displacement of teach- 
ing from its central place — and the amount of space devoted to other issues. 
The imbalance is even more curious because at one point Kennedy unrealisti- 
cally suggests that if only teaching were restored to its proper centrality, 
everything else would fall into place. He states the following: 


Once that is done, the rest falls into place: the complex challenges 
posed by intellectual property disputes, the tension between teaching 
and research, the ethical problems in faculty-student relationships, pro- 
fessional misconduct issues, the need for creative thinking about under- 
graduate education reform — indeed, all the manifold difficulties so 
prominent in the growing public mistrust of our academic institutions. 
Placing students first is a simple design principle, but it has great 
power.!” 


Even if making teaching the primary responsibility of faculty and institutions 
is justifiable and correct, it is hard to be hopeful about changing many institu- 
tions in the near future, given the present situation, and harder to think that 





15. The chapter, “To Tell the Truth,” is about misconduct in research and its report- 
ing, with horror stories about the role of the Office of Research Integrity, first located in 
NIH and later moved to the Department of Health and Human Services. The villain of the 
book, Congressman Dingell, appears in this chapter as the embodiment of all that is bane- 
ful and irresponsible. It makes for awkward reading. 

16. In talking about research fraud and the responsibility to tell the truth, Kennedy 
mentions that the overwhelming majority of cases of academic fraud are in the biomedical 
sciences. He suggests one possible reason for that fact is that in biomedical research labs, 
which tend to be large and well-funded, post-doctoral fellows and graduate students tend 
to work independently, under less supervision. In contrast, experimental physics, for ex- 
ample, usually involves team efforts using large and expensive apparatus and group analy- 
sis of the results. 

17. KENNEDY, supra note 2, at 287. 
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it would set everything aright. However, Kennedy is right to argue for it and 
to insist we face and think about our skewed dominant priorities. 

Even if teaching became the primary responsibility of faculty, it would 
leave many issues not addressed. One of them, hardly referred to in the 
book, is what ought to be the communal nature of teaching. We have come 
to think about teaching as something that individual persons do, and indeed, 
many factors today tend to diminish the sense of education as a common 
enterprise. But faculty members are part of communities, not aggregates of 
individuals. For example, academic freedom — the counterfoil to academic 
duty in Kennedy’s approach — is often confused by academics with the free- 
dom of speech guaranteed by the First Amendment. But academic freedom 
is the privilege of a member of a certain kind of community, quite different 
from the freedom of speech that is a right of all citizens. As Justice Powell 
wrote in 1978, citing Justice Frankfurter, “the ‘four essential freedoms’ of a 
university constitute academic freedom.”!® So too, academic duties are based 
on membership in a particular kind of educational community. 

Thus, what a teacher teaches is not simply up to him or her to decide — it 
depends to some extent on being part of a common enterprise. In revisiting 
the much-publicized debate about Stanford’s “Western Culture” course, re- 
quired of all students, but which— unlike its predecessor “Western Civiliza- 
tion,” abandoned under student protest in the turbulent 1960s—replaced the 
wholly required set of readings of the former course with a set of fifteen 
required and a large number of optional readings, Kennedy notes that the 


faculty who taught the course protested and succeeded in reducing the 
number of required readings in the new course from fifteen to eight. He 
approved of this act on the ground that requiring “fifteen readings common 
to all tracks simply placed too many constraints on the design of their 
courses.” !9 


Underlying the issue here is the nature of the educational enterprise. Pro- 
fessional (and a fortiori vocational) education has courses that must be taught 
to prepare a person to practice the profession responsibly, perhaps even to 
become licensed to practice it. Education in the liberal arts and sciences no 
longer has such a consensus. There is no longer agreement on what the com- 
mon educational enterprise aims to achieve, or how the parts (courses) fit 
together. Nor even, as the last paragraph suggests, whether they are parts of 
a whole. The question of whether there is a unity in the common enterprise 
appears when Kennedy, expressing a concern widely shared by physical 
scientists, asks, “[w]hat should be done about the prevalence of postmodern 
teaching in some humanities departments, through which students learn that 
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all of the objective reality claimed by scientists is entirely constructed from 
their system of values?”° 


It is because there is no fundamental agreement on the nature of the 
goods sought by the common enterprise — because there is no longer agree- 
ment on the principles that could articulate and justify such goods — that, 
increasingly, a market justification appears. Kennedy correctly and appropri- 
ately cites the 1993 annual nation-wide survey of entering freshmen con- 
ducted by the American Council on Education to show that they “wanted to 
improve their minds more than to improve their incomes,” that they consid- 
ered it important “to develop a philosophy of life; and to help others in diffi- 
culty.”?! But that was 1993. For the entering class of 1996, the same survey 
found that the highest ranked objective was “being very well off financially.” 

That change is not due to some flaw in the entering class. We no longer 
have a consensus on what is humanly good about liberal education. There- 
fore, we justify it by correctly reporting that people with college degrees earn 
more money than people without college degrees. But that fact, although it 
may make it reasonable to invest the significant sums that going to college 
requires, should not be the motive or reason for seeking a liberal education. 
Compare that with the following: According to many studies, married people 
live longer, are healthier, and are more satisfied with their lives than unmar- 
ried people. That indicates that it is not unreasonable to accept the responsi- 
bilities and demands of marriage and family as compared with remaining 
single. Nevertheless, it would be foolish to make that the reason for mar- 
rying someone, no matter whom! 

This issue surfaces indirectly when Kennedy comments that the “trend in 
higher education that has already demonstrated limited effectiveness is the 
implementation of policies and devices that have proven successful in the for- 
profit sector.”? The professionalization of administrative staffs is a “good 
corporate practice[ ] that ha[s] been adopted by universities.” But he adds, 
“[ijt is a little alarming to hear admissions officers (now sometimes called 
directors of enrollment management) talk authoritatively about market- 
ing.”’? He might have been more alarmed to read a recent New York Times 
article reporting on the number of universities (e.g. Indiana, Penn State, Min- 
nesota) appointing a Director of Marketing for the first time.** He concludes 
his brief discussion of this trend with the following comment: 


The newer “business values” run counter to the traditional image of the 
university and its people as less self-interested and more devoted to 
non-commercial values than other institutions. When outsiders hear 





20. Jd. at 279. His only answer to this question is that “[s]trong persuasion and media- 
tion from the top are necessary to fulfill the institution’s responsibility to its students.” Jd. 
at 279-80. 


21. Id. at 60-61. 
22. Id. at 273. 
23. Id. 


24. Ian Zak, We Want U! How Madison Avenue Educated the American University, 
N.Y. Times, Aug. 5, 1998, at A23. 
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university people talking about productivity enhancement, or learn of 
deals with industry that involve research agreements, they wonder 
whether higher education is really free of the values that motivate for- 
profit companies. While the trend is neither all bad nor all good, it 
bears careful watching.*° 


Economic factors drive components of university research programs, as 
well as “marketing.” Scientific communities and universities have failed to 
face their responsibilities for the overproduction of Ph.D.s, in part because 
doctoral students are inexpensive laboratory assistants on research projects. 
Kennedy remarks, “For the biomedical sciences, which have had the highest 
growth rate in Ph.D. production of any field, and which clearly have a pres- 
ent oversupply, the 1994 recommendation of the National Research Council 
(NRC) was: ‘Maintain the annual number of predoctoral awards in the basic 
biomedical sciences at 1993 levels.’”*° In the humanities, analogous practices 
are followed because graduate students are inexpensive part-time teachers of 
undergraduates. 

As much as ninety percent of the contents of many commercial European 
science journals are reports by American researchers. Their dominance al- 
lows them to set prices at will for their serials. “In one year in the late 1980s, 
three European publishers accounted for forty-three percent of the total seri- 
als expenditure increase at one U.S. university.”*’ This situation is made 
more curious since scholarly journals in the sciences customarily collect page 
charges from the authors which are included in the research grants that sup- 
port the work. As Kennedy says, “It is difficult to justify the allocation of 
U.S. government grant funds to subsidize for-profit publishers in England 
and the Netherlands.”28 

One of the valuable things this book does is to induce its readers — aca- 
demics and especially faculty — to reflect on what we are doing and to ask: Is 
this what we should be doing? It is easy to simply “go with the flow” in the 
academy, to accept the practices we find and the rewards built into the pres- 
ent system. Donald Kennedy has the unusual asset of having occupied with 
distinction several positions in the overall enterprise and of having different 
perspectives come into view. He can describe incidents involving particular 
persons and practices — and can construct realistic fictitious ones to illustrate 
a point or to preserve anonymity — that show us “how it is,” and make us 
stop and think. Kennedy’s experience gives Academic Duty a weight and 
seriousness that cannot be dismissed easily. 

One addition that could have made the book more valuable would have 
been a deeper level of reflection about some of the concerns Kennedy ad- 
dresses. For example, he is forthright and clear about the need to make 
teaching and students the primary, though not exclusive, goal of colleges and 
universities. But if we ask the question, why should that be the primary goal, 





KENNEDY, supra note 2, at 273. 
Id. at 58. 

Id. at 189. 

Id. at 191. 
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the only answers I can find are that society’? and students*® have that as their 
expectation. Although that is not an irrelevant response, it leaves a deeper 
issue not addressed. What is the good of a “higher education,” what is it for 
and why is it good for human beings to develop in the way that they do in 
colleges and universities? As I commented earlier, if we cannot formulate 
some responses to those questions, the justification will tend to be market- 
driven. 

Finally, the most useful consequence of the book may be its bringing the 
category of academic duty into our conversation, as a supplement to the no- 
tion of academic freedom that now tends to occupy the forefront. Exploring 
academic duty could lead to recovering an understanding of the communal 
nature of our enterprise. 





29. Id. at 59 et passim. 
30. Id. at 61. 





REVIEW OF 
RICHARD T. DE GEORGE’S 
ACADEMIC FREEDOM AND TENURE: 
ETHICAL ISSUES 


JOHN Cary Sims* 


This book is not at all what I expected it to be based on its title. Professor 
Richard T. De George, who has written extensively in the field of applied 
ethics, has contributed this latest volume to a series on Issues in Academic 
Ethics, under the general editorship of Steven M. Cahn.' I picked up the 
slender book anticipating a plunge into the bracing depths of philosophy and 
ethics that are relevant to, but not frequently encountered in, my day-to-day 
world of constitutional law. The work I imagined, based I confess on nothing 
more substantial than the book’s cover, was a highly theoretical exploration 
of what it means to act morally in the academic world, where one researches 
and writes in the pursuit of truth, teaches and evaluates students, participates 
in school and university governance and faculty appointments, and hopes to 
see these intellectual activities make a contribution to the betterment of our 
world. 

Professor De George touches upon all of the areas that I assumed he 
would, but the main thrust of the book actually goes off in an entirely differ- 
ent direction. The heading given to Part I, which takes up approximately the 
first half of the book, describes more accurately than the main title does the 
true focus of Professor De George’s attention: “The Justification of Aca- 
demic Tenure and Academic Freedom.”? It turns out that most of the discus- 
sion and analysis in the book is addressed to the policy questions of: whether 
academic tenure, in more or less the form that we are familiar with, makes 
sense as a mechanism for safeguarding academic freedom; and, whether aca- 
demic freedom, more or less as currently defined, is worth the price that must 
be paid to maintain it. 

Professor De George provides a thorough, balanced, and ultimately con- 
vincing defense of the tenure status quo, while identifying some areas of con- 
cern and making suggestions for improvement. Nowhere does he argue or 
even hint that abolition or radical alteration of the academic tenure system as 
we know it would be immoral, unethical, or improper, so long as the rights of 
those already tenured are respected. He obviously believes that such dra- 





* John Cary Sims is a Professor of Law at McGeorge School of Law, University of the 
Pacific. 

1. RicHARD T. DE GEoRGE, ACADEMIC FREEDOM AND TENURE: ETHICAL ISSUES 
(1997) (hereinafter cited as “DE GEORGE”). 

2. Part I of the book is Professor De George’s contribution. Part II consists of perti- 
nent readings drawn from the work of others and from the statements on tenure published 
by the American Association of University Professors (AAUP). 
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matic changes would be a bad idea, but despite the suggestion of the book’s 
title, this is merely a debate about policy, and it is presented as such. 


The occasion for the publication of this book is, it appears, the fact that 
the wisdom of the existing system of academic tenure has recently become 
somewhat more of an open question than has been the case in recent de- 
cades, and particularly so if the issue is addressed by speakers who are not 
themselves tenured academics. No doubt the extraordinary job security and 
other professional perquisites enjoyed by tenured faculty members have al- 
ways been viewed by those outside the universities as being of somewhat 
doubtful utility, but in recent years frontal assaults on existing tenure prac- 
tices have become more common, both in print and on campus. Professor De 
George includes in his book an article by Robert W. McGee and Walter E. 
Block arguing against the current tenure system on economic grounds.’ 
Although relatively few universities have made significant changes in their 
tenure practices, some have done so,* and others have been embroiled in 
highly charged debates over issues of tenure policy.> Thus, a new look at the 
justifications for and arguments against the tenure system is timely. 


The logical starting place for analysis of tenure practices is the 1940 State- 
ment of Principles on Academic Freedom and Tenure, in which the American 
Association of University Professors and the Association of American Col- 
leges (which became the Association of American Colleges and Universities) 
restated and refined the core elements of the tenure system that prevails at 





3. De GEORGE, supra note 1, at 156-75, reproducing Robert W. McGee & Walter E. 
Block, Academic Tenure: An Economic Critique, 14 Harv. J. L. & Pus. PoL’y 545-63 
(1991). 

4. In 1994, Bennington College abolished tenure as far as new faculty members are 
concerned. DE GEorGE, supra note 1, at 27. Other institutions have retained the tenure 
system, but narrowed its applicability by hiring more full-time professors to teach on a 
contract basis. See Robin Wilson, Contracts Replace the Tenure Track for a Growing 
Number of Professors, CHRON. OF HIGHER Epuc., June 12, 1998, at A12; Ira P. Robbins, 
Exploring the Concept of Post-Tenure Review in Law Schools, 9 STAN. L. & PoL’y REv. 
387, 388 n.25 (1998) (noting that the Shepard Broad Law Center of Nova University “re- 
cently abolished tenure in favor of five-year continuing contracts”). 


5. The University of Minnesota has been described as the site of “the first major 
battle in a new national controversy over academic status.” Fred L. Morrison, Tenure 
Wars: An Account of the Controversy at Minnesota, 47 J. LEGAL Epuc. 369, 373 (1997) (“It 
was clear that the [Minnesota] regents wanted to be leaders of tenure reform in the United 
States.”). The University’s Board of Regents, dissatisfied with faculty-developed proposals 
for changes in tenure practices that were thought not to go far enough, proposed dramatic 
changes in a number of areas, including post-tenure review of faculty members, expanded 
authority for the administration to close existing programs and discharge the faculty partic- 
ipating in them, and even possible discipline of faculty members for failure “to maintain a 
proper attitude of industry and cooperation with others within and without the University 
community.” Jd. at 373-75. The changes that Minnesota ultimately adopted were much 
more modest, and were supported by the faculty. Jd. at 382-84. Even though the Regents’ 
initiative was largely stymied at Minnesota by faculty opposition, the argument that tenure 
as it now exists should be abolished or modified in order to implement “a more managerial 
view of the academic enterprise” continues to be influential. See id. at 369. 
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almost all universities and colleges in the United States.° This short but influ- 
ential statement is reproduced by Professor De George in the readings sec- 
tion of his book, along with several other short items of similar character.’ 
Looking back, I wish that I had read the 1940 Statement (which appears in 
the middle of the book) before I started the book. While all faculty members 
are at least generally aware of the content of the controlling 1940 Statement, 
it is well worth reviewing the precise terms of the document that so succinctly 
states the terms under which faculty members are appointed and guaranteed 
retention. “After the expiration of a probationary period, teachers or investi- 
gators should have permanent or continuous tenure, and their service should 
be terminated only for adequate cause, except in the case of retirement for 
age, or under extraordinary circumstances because of financial exigencies.”® 
The 1940 Statement also includes the familiar “up or out” principle under 
which faculty members not granted tenure are dismissed no later than the 
expiration of a seven-year probation period.’ The Statement also provides 
procedural protections for faculty members facing dismissal from a tenured 
position or prior to the expiration of a term appointment. 

Familiarizing or re-familiarizing oneself with the 1940 Statement and re- 
lated documents before tackling Professor De George’s discussion and analy- 
sis of academic freedom and tenure would allow one to appreciate from the 
beginning how firmly grounded the author’s arguments are in the widely- 
accepted traditions of colleges and universities in the United States. 
Although De George is thorough and quite methodical in defending the ex- 
isting tenure system against the attacks that have recently been made against 
it, the 1940 Statement demonstrates convincingly that most of what De 
George has to say in support of the status quo is a careful restatement of 
traditional approaches, honed to address the recent attacks made by those 
skeptical about the tenure system, rather than any aggressive reformulation 
of the arguments that have long been used to justify academic tenure. One 
theme that Professor De George returns to again and again is that “tenure 
exists and is conferred on individual faculty members not for the benefit pri- 





6. The AAUP currently lists fifty-five schools as being in violation of the academic 
freedom and tenure rights of faculty members. Courtney Leatherman, Faculty Group Cen- 
sures 3 Universities Over Academic Freedom and Tenure Issues, CHRON. OF HIGHER 
Epuc., June 26, 1998, at A14 (appending list of censured schools). 

7. The 1940 Statement appears with the associated 1940 interpretations and also the 
additional Interpretive Comments adopted in 1970. The other seminal AAUP documents 
reproduced by Professor De George are On Freedom of Expression and Campus Speech 
Codes (1994), Statement on Professional Ethics (1987), and Statement of the Association’s 
Council: Freedom and Responsibility (1970, as amended in 1990). 

8. 1940 Statement, reproduced in DE GEORGE, supra note 1, at 118. Federal anti- 
discrimination law now prohibits dismissal based on age. 

9. Since the 1940 Statement prescribes that notice that a faculty member will not be 
retained should be given at least one year prior to termination, tenure decisions generally 
must be made before the end of the sixth year of a faculty member’s tenure-track service. 
The relatively inflexible schedule imposed by the 1940 Statement has been the subject of 
criticism, and early in the Minnesota tenure controversy there was a proposal by the 
faculty to authorize some collegiate units to extend the traditional six-year probationary 
period to nine years. Morrison, supra note 5, at 373. 
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marily of that individual but for the benefit of the institution and of the larger 
society.”!° “The justification for tenure under the present system,” Professor 
De George explains, “is that those with tenure should guarantee the aca- 
demic freedom of the institution as a whole and so the academic freedom of 
those who do not have or who do not yet have tenure.”'! He argues that 
“[flor an institution of higher education not to grant tenure is implicitly to say 
that it does not value academic freedom.”!* Professor De George surveys 
the arguments made against tenure, which he correctly characterizes as being 
primarily economic,'? and his rejection of them is communicated effectively 
by the cursory fashion in which he dismisses the time-honored “deadwood” 
argument by stating that the notion that faculty members do not continue to 
work hard after receiving tenure “is primarily imaginary, the result of the 
imaginations of those who are not in academe and assume that this is what 
must take place.”!* 


Having defended existing tenure practices by arguing along traditional 
lines, Professor De George does touch on a number of aspects of the status 
quo that raise ethical issues. Thus, Professor De George describes the obliga- 
tion of faculty members to evaluate their colleagues as part of the tenure 
process, the importance of having a tenure process that is “fair, publicized, 
and known,”! and the proper role of confidentiality in the evaluation pro- 
cess.'© Other than a quibble here and there, I found nothing to disagree with 
in the author’s discussion of these topics, and that may indicate an area of 
weakness in the book. Almost everything that Professor De George says is 
true, and his aspirations for the smooth and equitable operation of a univer- 
sity’s tenure processes are well thought out and humane. However, the anal- 
ysis on a number of the issues is conducted at such a high level of generality 
that it will not be easy for those participating in tenure decisions to derive 
much guidance. 





De GEORGE, supra note 1, at 16. 

Id. at 15. 

Id. at 16. 

Id. at 17. 

Id. Although Professor De George does little to pursue the economic arguments 
against tenure as it is presently implemented, he does reproduce the economic critique of 
tenure presented by McGee & Block, supra note 3. McGee and Block enthusiastically 
argue that tenure “prevents efficient resource allocation, to the detriment of consumers.” 
De GEorGE, supra note 1, at 158. But, it is not easy to join them in endorsing replacement 
of the existing tenure system with a new order in which many, if not all, universities would 
become “like every other industry that refuses to guarantee its workers lifetime employ- 
ment.” Jd. at 166. Professor De George is much more sensitive than are the economist- 
critics of tenure to the unique role played by tenure protections in assuring academic 
freedom. 

15. De GEORGE, supra note 1, at 34. 

16. De George states that “if votes are confidential, leaking information about votes 
or any other confidential material is a breach of ethics.” Jd. at 51. However, he raises no 
objection to the Supreme Court’s holding that in certain circumstances information that 
might otherwise be confidential can properly be required to be disclosed in order to deter- 
mine whether illegal discrimination has occurred. Jd. at 37. See University of Pa. v. 
EEOC, 493 U.S. 182, 110 S. Ct. 577 (1990). 
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For example, consider the following observations by Professor De George 
concerning the inescapable difficulties posed by having colleagues — who 
may be close friends of the tenure candidate or may not get along with the 
candidate at all, who may be politically and professionally aligned with the 
candidate or who may take diametrically opposed positions across the board, 
who may relish the role of evaluator or who may be uncomfortable in it and 
may prefer to “live and let live” — play such a large role in deciding whether 
tenure will be granted to a junior faculty member: 


Tenure-track faculty have the right to be judged on the stated criteria 
and to be judged on the basis of their professional performance. Their 
personal lives, unless they give grounds for charges of moral turpitude, 
should not be used as a basis for denying tenure. This means that their 
political views, or their religious views, or their private consensual sex- 
ual behavior, for instance, are not appropriate considerations in decid- 
ing on tenure. Nor, in general, is their collegiality or lack thereof, 
unless this negatively affects their professional relations with colleagues 
or staff or students. Whether or not they perform their academic re- 
sponsibilities — their teaching, research and publication, and service — 
are the usual and appropriate criteria. . . . 


Borderline cases will always arise. In such cases ethics cannot mandate 
either always in favor of granting tenure out of respect for the candi- 
date or refusing it out of concern for the institution. Difficult cases are 
difficult because they do not fall clearly under a specific rule or general- 
ization. The most that can be expected is that all those involved in the 
decision make the best judgment they can and that they be ready to 
give an account defending that judgment, if necessary.'” 


It is difficult to find fault with anything that Professor De George says 
about the inescapably and dramatically personal nature of the involvement of 
faculty members in evaluating their colleagues, but it is also fair to say that 
his prescription for appropriate participation in tenure processes gives one 
very little assistance. Maybe the facts of particular tenure applications are so 
detailed and the web of connections between faculty members and their col- 
leagues and the institutions where they teach are so individualized that little 
can be said beyond the exhortation to use one’s best judgment. In any event, 
given the enormous consequences from tenure decisions both for individuals 
and for universities, the imperatives of duty, the need for fairness, and the 
inevitability that the evaluating individuals will have their own friendships, 
rivalries, and value systems, ethical guidance for those participating in the 
tenure process, if possible, would be welcome. To the extent that there are 
ethical precepts unique to the tenure arena, or that there are more general 
ethical principles that are especially potent there, they are largely unexplored 
by Professor De George. 





17. De GEorGE, supra note 1, at 35-36. 
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Rather than focusing primarily on how individuals involved in the tenure 
process should conduct themselves, Professor De George emphasizes the 
role played by the institution of tenure at large. As indicated above, he per- 
suasively presents and defends the traditional views that tenure is to be justi- 
fied most convincingly in relation to the societal interests that it promotes, 
rather than for the benefits it guarantees to individuals, and that tenure, 
more or less along the lines that we are familiar with, is an important protec- 
tor of academic freedom. The final proposition that Professor De George 
needs to establish in order to wrap up his argument is that academic freedom 
is itself desirable. The justification of academic freedom, like Professor De 
George’s defense of tenure as essential to academic freedom,'® is presented 
at some length, quite carefully, and along traditional lines.'° 


Professor De George recognizes that the unusually tangled nature of con- 
troversies involving academic freedom often results from the fact that there 
are so many different potential interests to be considered in such matters. 
Not only do the complicated policy issues involving academic freedom arise 
against a multifaceted legal backdrop involving the First Amendment, consti- 
tutional and statutory anti-discrimination law, and many other statutes in- 
cluding those establishing the structures of the universities and determining 
how they are to be funded, but many such problems go beyond the dual- 
party disputes common in many other areas. In regulating street demonstra- 
tions, the dispute usually boils down to a speaker or group against the gov- 
ernment. In libel cases, plaintiffs pursue recovery against defendants. 
Academic freedom controversies, in contrast, often involve competing claims 
by students, faculty members, the administration of the school, the institu- 
tion’s governing board, and governmental actors outside the school (such as 
the legislature or executive officials). Professor De George is thus on solid 
ground when he separates out, as subsets of the broader topic of academic 
freedom, the relationship between the university and society,” questions of 
institutional autonomy,”! freedom to learn,?? and freedom of faculty mem- 
bers to research, teach, and participate in university governance.” 

Professor De George’s explicit recognition of the wide range of legitimate 
participants in decisions about academic matters is the proper starting place 
for analysis, and as in other areas, his development of the issues is balanced 
and sensible. He attempts to delineate the proper spheres of authority for 
different decision-makers (the state, the university president or provost, 
deans, the faculty), describe the limits of a professor’s appropriate control 





18. Id. at 9 (“[A]cademic tenure is the best means our society has devised to secure 
and preserve academic freedom.”). 

19. Id. at 53-84. De George sensibly limits his argument in favor of academic freedom 
by recognizing that in some societies, such as the former Soviet Union where professors 
were Cast as “the defenders of the purity of Marxism,” academic freedom as we know it has 
no place. Jd. at 9-10. 

. at 53-56. 
. at 56-68. 
. at 68-74. 
. at 74-84. 
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over classroom discussion,*4 and tackle such thorny problems as the relation- 
ship between a university and a student-edited, but school-funded, newspa- 
per,?> and the efforts of schools to prevent “hate speech” by adopting codes 
or regulations.*° 

The author’s willingness to address some of the most complex multi-party 
issues of academic freedom is laudable, but many of the issues in this area 
implicate complicated issues of both constitutional and statutory law. Profes- 
sor De George is comfortable in addressing the policy dimensions of the un- 
derlying disputes, but he may be a bit naive in failing to recognize that these 
types of disputes are likely to be resolved in the end, or at least be heavily 
influenced, by legal analysis, often in the form of the judicial resolution of a 
court case. Obviously, Professor De George is aware that issues of the sort 
he discusses often lead to litigation, but he may well underestimate the de- 
gree to which complex legalities ultimately determine what a university is 
allowed to do. 

For example, there have been a large number of disputes involving the use 
of student fees by a university to pay for campus activities, whether intercol- 
legiate athletics, student newspapers, activist student groups such as Public 
Interest Research Groups (“PIRGs”), or abortions performed under the aus- 
pices of a campus health service.2?, When a university decides to make abor- 
tions available to students as part of a package of health benefits, not only 
are the interests of students who might seek abortions involved, but also po- 
tentially implicated are the rights of students who consider abortions im- 
moral and who object to paying for them, even indirectly, through payment 
of a health fee. Even within the university’s structure, questions could arise 
as to whether such a decision concerning the availability of a controversial 
service should be made by the faculty, the administration, or the board of 
regents. It also might well develop that after a state university has made its 
decision, the state legislature would attempt to override it by either mandat- 
ing the availability of abortions when the university had excluded them, or by 
banning university-funded abortions that had received approval within the 
school’s own governance structure. Similar, although perhaps less emotion- 
ally-charged, issues arise when a university decides to fund (or withhold 
funding from) a school newspaper that takes controversial positions, or a 
PIRG that promotes a Ralph Nader-inspired agenda that may be anathema 
to some students. Whatever policy debates occur within a university on these 





24. Id. at 94 (“Indoctrination is not protected by academic freedom because it violates 
the freedom of the student to learn.”). 

25. Id. at 72-73. 

26. Id. at 94-97. 

27. See, e.g., Rosenberger v. Rector and Visitors of the Univ. of Va., 515 U.S. 819, 115 
S. Ct. 2510 (1995) (funding of student publications); Galda v. Rutgers, 772 F.2d 1060 (3d 
Cir. 1985) (funding of New Jersey PIRG); Smith v. Regents of the Univ. of Cal., 844 P.2d 
500 (1993) (funding of student association conducting lobbying); Erzinger v. Regents of the 
Univ. of Cal., 137 Cal. App. 3d 389 (1982) (using mandatory student fees to provide stu- 
dent health services, including abortions and pregnancy-related counseling). The reviewer 
served as counsel for New Jersey PIRG in the Galda litigation. 
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issues under the broad rubric of academic freedom, resolution of the matters 
will often depend on legal doctrines that remain largely offstage in Professor 
De George’s discussion. 

This is a careful book that reminds us how much common ground there is 
within our society regarding the value of a high degree of autonomy for uni- 
versities, and of the desirability of a high degree of protection within those 
institutions for the freedom of individual faculty members to teach, research, 
publish, and advocate. However, many of the most interesting and troubling 
ethical and legal questions concerning the implementation of this unique sys- 
tem still need to be explored in greater depth. 
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